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Part | Introduction

We climbe the slippery stairs of Infancy,

Of Childhood, Youth, middle age, and then
Decline, grow old, decrepit, bed rid lye,
Bending to infant weakness once agen,

And to our Cophines (as to our cradles) goe
That at the stair foot stand, and stint our woe.

Thomas Bancroft

Ageism is a relatively new socially constructed concept, first coined in 1969 by Robert Butler.? It
can be defined as the stereotyping and discrimination against older people because of age with
a distinct valuing of younger age groups. Ageism is also the structural framework within a par-
ticular society that can facilitate the devaluation of older adults as full citizens, create or
perpetuate their marginalization (individually or as a group) and their exclusion. Ageism can
contribute to a social apathy, implicitly accepting the negative ways that older individuals, par-
ticular groups of older adults, or older adults as a whole are treated. Ageism allows people to
covertly justify certain discriminatory behaviours, and tolerate activities towards older adults
that would be considered unacceptable if experienced by other adults. >

“Ageism” as used in social sciences refers to the set of attitudes that stereotype older adults,
while “age discrimination” refers to the negative behaviours within law or society generally to-
wards groups of persons at various ages. Ageism is more than discrimination that centres on a
particular chronological age. Ageism reflects power relations between groups.* The behaviours
are often premised on (or the consequences of) the ageist attitudes or beliefs, many of which
are implicit in society and the way it is structured.

While ageism and age discrimination can occur at any age and different age groups experience
different types of age discrimination (e.g. youth, later life), the focus within this paper is on age-
ism in later life. The paper draws on older adults’, service providers’ and advocates’
perspectives, in conjunction with the emerging literature. It considers ageism in the context of
key issues such as subordination of older adults’ interests, older adults’ under-inclusion in law,
as well as personal and systemic barriers that older adults face in access to justice. Within this
paper, ageism will be discussed in several different but sometimes complementary forms, in-
cluding (a) how aging adds another layer on other isms experienced in life such as racism,
sexism, or ableism, and (b) ageism as an element that arises specifically at some point in later
life and is experienced only by those who are old. Ageism will be described in the context of ex-
clusion and loss, as well as social separation, as being treated as lesser persons, or having the
spheres of people’s lives considered as less important, or less worthy of consideration.
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Throughout Canada's history, the law has both corrected and created deficits for various popu-
lations, including older adults. This paper examines ageism and its cousin, age discrimination, in
the context of two important areas of law that have significant effects on people’s wellbeing in
later life — housing law and health care in the community. More specifically it considers how
discrimination in housing or health care is manifested in later life. The paper begins with an ex-
ploration of the concept of ageism, noting that not all distinctions are ageist, nor are all age-
based criteria. Ageism is then considered in the context of several types of legal theory, ideol-
ogy and structural issues. This is followed by specific examples of ageism in the context of
health care and in rental housing outlining some of the areas in which ageism may be mani-
fested in law, policy, or practice. The paper introduces some of the access to justice issues,
looking at the capacity of and barriers in laws, including human rights, residential tenancy and
others to adequately and fairly address the needs of older adults in this area.

The forms of ageism in areas such as housing or health are extremely diverse. Any one of them
easily merits its own in-depth consideration. However this paper is only intended to introduce
some of the forms, and areas of law in which there may be “special vulnerabilities”, and as such
it is not intended as a comprehensive discussion. The paper does not address ageism in health
care in the long term care (nursing home) settings, although this is an extremely important is-
sue warranting its own special consideration.

The paper highlights the Ontario experience wherever possible, but also draws on examples
and illustrations from health and housing in other jurisdictions. The paper considers ageism and
the law issues from a “broad strokes” perspective and it is not intended to be an in-depth anal-
ysis of the specifics of residential tenancy law or aspects of health law in Ontario.

Throughout this paper, the term “older adult” and “seniors” are used interchangeably. There is
a lack of consensus in society, including among older adults, about the most acceptable and
preferred term for people in later life. For the past three decades in policy and practice, “sen-
iors” has been considered as preferable to “the elderly”. Yet some now consider the term
somewhat old fashioned, but still far better than newly coined marketing terms like “zoomers”
that craftfully expand business markets.

A. Who is an older adult?

In any framework related to age, ageism and older adults, it is important to consider who we
are talking about in the first place. The field of gerontology offers four ways of viewing aging.
These are (a) chronological aging — the number of years the individual has lived; (b) biological
aging — the physical changes that are taking place in the body; (c) psychological aging — changes
that take place in relation to one’s adaptability, one’s intelligence, memory and learning; and
(d) social aging — the nature of social interaction that the older person has with family,
extended family, the work environment and the community and society more generally.

2
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Gerontological frameworks in the 1970s and 1980s began to describe distinct ages of life:
preparation (childhood and youth), achievement and fulfillment (young and middle age) and
completion (retirees and those nearing death). Young and middle aged persons comprised the
“Second Age” of life comprised of family and career. Although initially the “Third Age” of life
was considered to include everything after that, today the term tends to refer to the span be-
tween retirement and the advent of age imposed limitations for people of post retirement
years.” This group is often described as retirees from the work force who are in relatively good
health and are socially engaged.® The “Fourth Age” is generally considered as represented by
people of advanced age who are often experiencing an increased likelihood (but not certainty)
of declining health, physical and mental impairment, and are facing end of life issues. Thus the
Fourth Age is often typified as™* an era of final dependence, decrepitude, and death, essentially
all the negative stereotypes of old age™".’

Using chronological age, people aged 60 to 65 are often referred to in the gerontological litera-
ture as “near seniors”; those aged 64 to 75 years as “young seniors” and those aged 75 and
over as “old(er) seniors”. Young seniors are often considered to more closely represent the
near seniors than people over the age of 75 years.

Practically speaking, Canadian society tends to use a beginning of age 65 when referring to
“seniors” or “older adults”. This may represent a work force model of aging that is based on
traditional retirement at age 65. At the same time the labour market field often uses ages 45 or
50 to delineate older workers who are considered as experiencing special challenges in gaining
or retaining employment.® At a policy and program level, other age thresholds such as age 60
and age 55 have sometimes been used in special contexts such as housing to identify general
ages of eligibility.

Internationally, the World Health Organization generally uses age 60 as a threshold for identify-
ing any person as an “older adult”.® This reflects, in part, the different stages of economic
development among countries in many parts of the world. It also captures the reality that
some groups of people within a country will reach their “later years” at an earlier chronological
age than others because of the more difficult conditions under which they live. In Canada, for
example Aboriginal seniors, adults with developmental or severe physical disabilities, and older
adults who are homeless are among some other of the groups of adults who may fall into this

category of “premature aging”.
B. Aging: the Canadian success story
Many parts of the world (and Canada in particular) have witnessed a noteworthy demographic

shift and a remarkable success story. Within less than three generations, the average longevity
increased in Canada from 50 years in early 1910s to over 80 years for women and 78 years for

3
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men by the end of the century. 10 Only about two percent of the population in the 1920s was
over the age of sixty five. Since then, as a result of lower mortality among mothers giving birth,
lower infant and child mortality, along with improvements in health, housing and the work-
place, a much greater percentage of people today have a reasonable expectation of living to
reach milestones of 65, 80, and even 100 years.

Canada is in the mid range percentage in terms of industrial countries that are experiencing
population aging. Italy and Japan, for example, have much higher percentages of older per-
sons.™ In 2008, there were over 4,563,000 people aged 65 and over in Canada (2,007,800 men
and 2,555,000 women)."> The percentage of older adults in Canada is expected to increase from
about 14.5% in 2009 to over 25.0% by 2036." The fastest growing segment among older adults
is among people aged 85 and over.

The growth in the number of seniors in Ontario has been equally dramatic. In 1971 there were
about 650,000 people aged 65 and over, representing 8.3% of the population. In 2008 there
were 1,744, 000 seniors in Ontario, representing 13.5% of the population.® In several commu-
nities in Ontario, over one quarter of the population is already aged 65 and over. *°

C. Aging: the diversity story

Older adults in Canada have become a growing and increasingly diverse population. Pre-
eminent geriatrician Robert Moulias recently noted that

“in industrialized countries only a small minority (about ten percent) of people in
later life are “the rich, young- like” (such as the recently retired). Disabled or de-
pendent frail older persons are also a minority but larger in size. The large
majority of the 60-100 year olds are neither young nor physically nor mentally

dependent”.*®

There is economic variation among older adults, increasing ethnic diversity, as well as differ-
ences in sexual orientation, and disability or physical or mental limitations. There are also
important gender and cultural differences among seniors that affect how they age, as well as
how they view and experience aging and later life.

As people age they may experience changes in physical or mental health, albeit with a wide
range in the extent and speed at which that happens. The vast majority of older adults in Can-
ada are mentally capable of making decisions about their personal lives and wellbeing. Only
two percent of people aged 65 and over have dementia. However the percentage increases
among age groups; one third of people aged 85 and over has dementia."’

4
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1. Gender is important

Layered upon Ontario’s general aging trend is the gender distribution, which is fairly equal
among people in their 60s, but changes rapidly after people reach their mid 70s. At this point,
women outnumber the men, and as a result of widowhood, women are much more likely to
live on their own. In 2005, for example, there were 184 women aged 80 years and over for
every 100 men.'® Older women are very likely to experience changes in their social and eco-
nomic conditions in later life as a result of widowhood.

As noted, the population aged 85 and over is increasing rapidly.19 In 2001 (the most recent fig-
ures available), almost two thirds (62.3%) of those aged 85 and over in Canada were widowed,
compared to just over a quarter (28.6%) of seniors aged 65 and over.?’ At the same time, there
are important differences and gaps in marital status for women and men in Canada. Over four
in ten (42.2%) of women aged 65 and over were widowed, compared to only over one in ten
(11.2%) of men in this age group. Over three quarters (77.2%) of women aged 85 and over are
widowed, compared to one third (33.3%) for men aged 85 and over.”* That status change may
be a very important factor to consider in the context of understanding aging, ageism, and the
law, in part because widowhood often represents an economic, social and power diminution
for many older women.

2. Diversity in people, income and education

Older adults are not a homogeneous group, and the profile of older adults in Canada has been
changed significantly in the past thirty or forty years. Immigrants, for example, comprise a rela-
tively large proportion (over 28 per cent) of seniors in Canada. Most immigrant seniors have
initially arrived in Canada when they were young adults. They typically came from the United
Kingdom and Western Europe. Only nine percent of immigrant seniors arrived in Canada since
1991.%% In 2001, about 7.2% of seniors were members of a visible minority.23

The 2006 report, A Portrait of Seniors in Canada, notes that there have been large changes over
the last 20 years in the countries from which immigrants have come. Between 1981 and 2001,
the share of all immigrants from Western or Northern Europe declined from 45.5% to 24.6%,
while the share from Asia increased from 13.9% to 36.5%. These changes are just beginning to
be reflected in the characteristics of immigrants aged 65 and older. For example, the share of
seniors from Asia increased from 5.6% to 19.1% between 1981 and 2001. **

Ontario’s seniors’ population has the largest percentage of immigrants in Canada: about one
half (53.1%) of them are long term immigrants.25 Approximately 5,000 sponsored immigrants
arrive in Canada each year, most living in Ontario or British Columbia. Most immigrant seniors
speak either French or English. Only about six percent do not speak either French or English,
although more than double that proportion (13-14 % of immigrant seniors) speak a language

5
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other than French or English at home, and some immigrant seniors lose their English or French
fluency if their mental capacity deteriorates.

In 2001, more than 976,000 Canadians reported that they were Aboriginal, including about
39,600 Aboriginal seniors (65 years of age or older). Although the average life expectancy in
Aboriginal communities has increased in recent decades, Aboriginal people still tend to have a
much shorter life expectancy on average compared to the general population, reflective of a
wide variety of social and environmental factors. The age gap in life expectancy between Abo-
riginal and non-Aboriginal persons was 5.2 years for women and 7.4 years for men in 2000.%°
Aboriginal older adults are nearly twice as likely to be living with extended family members
compared to non-Aboriginal seniors, reflecting both the community’s cultural and economic
realities.”’

Older adults also vary in their physical, mental or social circumstances. For example, today
many persons with physical or mental disabilities in Canada have an increased likelihood of sur-
viving to middle age and longer. Those with developmental disabilities or severe physical
disabilities now live longer than previously but their average life expectancy is less than that of
persons without these disabilities. Life expectancy also varies as a function of the severity of the
person’s physical disability.”® Both disability groups can face an accumulation of disadvantage
over the course of their lifetimes. Older persons who are homeless are also at an aging disad-
vantage. At age 55, many homeless people may have the equivalent health of 78 year olds who
are not homeless.”

Older people who are lesbian, gays, bisexual or transsexual (LGBT) are still largely invisible, and
marginalized.* Older LGBT adults are less likely than LGBT youth or younger adults to self iden-
tify as gay or lesbian.>* While older LGBT adults may represent a small percentage of the
population (an estimated five per cent), they are very likely to have different experiences or risk
factors in the areas of housing and health, compared to other segments of the older adult
population. 32

e Level of economic security

The National Council on Seniors notes that overall today’s seniors, while not affluent, are finan-
cially secure.® The incidence of low income among seniors has been reduced significantly over
the past thirty years. The Old Age Security (OAS) and Guaranteed Income Supplement (GIS)
programs (both publicly funded programs which are age based) helped increase the overall liv-
ing standards for many seniors and have played a critical role in ensuring that seniors have a
modest base of income. In addition, the Canada Pension Plan which began in the mid 1960s has
matured, adding another significant component to the income security for paid workers in later
life.>*

6
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This represents a remarkable success story in poverty reduction. Still, a significant core group of
seniors remains vulnerable: recent immigrants, “unattached” older adults (those who have al-
ways been single, or those who are widowed, divorced or separated), as well as those with
fewer than ten years in the labour force, and Aboriginal seniors.® In addition, those in precari-
ous work throughout their working life (in temporary, part-time, irregular hours jobs with little,
if any security, low paid, no benefits) often find they are economically precarious in later life —
little if any opportunity to save, no private pension or RRSP, no retirement benefits, and often
few if any assets such as a home.*® Working poor in middle age typically see some economic
improvement when they reach age 65, but often remain poor throughout later life.

About one in seven (15.5%) unattached seniors lived below the Low Income Cutoff in 2006.%
Women represented about three-quarters of the 179,000 unattached low-income seniors in
Canada that year.*® Low-income seniors spend most of their money on housing, food, transpor-
tation and health-related costs.* These costs along with access to services and benefits remain
the major challenges for low income seniors.*

Couples, in general, fare better in terms of economic security. The median after-tax income of
senior couples was $41,400 in 2006, an increase of 18 percent since 1996, and compared to
about $54,100 median income for all other families. Between 1996 and 2006, the median in-
comes for unattached seniors increased by fourteen percent to $20,800.*

Low income for many seniors often reflects an accumulation of disadvantages over the course
of the lifetime, race and gender differences, as well as structural issues. The Special Senate
Committee on Aging notes, for example, that some seniors do not receive all the benefits they
are entitled to because they cannot understand the complex programs that exist. Others are
penalized due to interactions between various federal and provincial government programs.
Still others receive multiple benefits — and still don’t reach the poverty line.*? In addition to the
percentage of older adults who are consistently in the lower income range, a larger proportion
is only marginally better. Their circumstances are often strongly affected by changes in the
economy (including investment environments) as well as changes in government policy and
budgets, especially in areas affecting housing and health care.

Income and health are closely linked throughout life, but especially in later life. For example,
the recently released Power Study (Project for an Ontario Women's Health Evidence-Based Re-
port) found that among Ontario women, 70 percent of low-income women aged 65 and older
have two or more chronic conditions compared to 57 percent of higher-income women and 50
per cent of higher-income men. Low-income women and men are more likely to die prema-
turely.* These differences may affect their need for supports in housing and their contact with
health services.

7
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e Education

People’s level of education is associated with a very broad range of socio-economic outcomes.
Many older adults have not had the same opportunities for formal education as the younger
persons who are now becoming seniors. There have been considerable changes in the levels of
educational attainment of older Canadians over the past 20 years. In 1990, two thirds (62.7%)
of men aged 65 and older had less than high school. By 2004, this rate had declined to 46.6%,
with similar rates and decreases for women.** The rates of lower education are higher among
long term immigrant seniors, compared to non immigrant seniors. Many recent immigrant sen-
iors have come to Canada under immigration’s family class category, which does not require
specific education qualifications.

In 2003, over 80% of seniors had a level of literacy skills below the level considered sufficient to
cope well in a complex knowledge society.”> While the education level in general is higher for
many people who are becoming seniors, many seniors retain their lifelong educational disad-
vantage.

Education (and the closely related issue of functional literacy) has important implications for
older adults in terms of their knowledge of their rights, in key areas such as health and housing.
Education level can also affect their access to justice. Moreover, Canadian literacy research in-
dicates that people with the lowest level of literacy often are unaware that they are having
difficulty understanding what they read (they may not know what they don’t know). This will
become important in terms of understanding how rights information is being offered to older
adults and the limits of plain language as a tool for justice.

8
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Part Il Ageism: Concepts and Theories

Old age is not a status we choose to become; it is a status that we inherit simply
by the virtue of living, not dying.
Holstein, 2006, 317*

A. What is meant by ageism?

“You’re not important in society.”*’

When Robert Butler coined the word “ageism”, he defined it as

“la] process of systematic stereotyping or discrimination against people because
they are old, just as racism and sexism accomplish with skin colour and gender.
Ageism allows the younger generations to see older people as different than
themselves; thus they subtly cease to identify with their elders as human beings.”
(as cited in Butler, 1975) 48

Butler saw ageism manifested in “a wide range of phenomena on both individual and institu-
tional levels- stereotypes and myths, outright disdain and dislike, simple avoidance of contact,
and discriminatory practices in housing, employment, and services of all kinds.” The strongest
stereotypes around aging are those which equate aging with the “3 Ds”- disease, disability (in
terms of actual functional impairment, or as perceived potential to lose abilities), and death.
The Ontario Human Rights Commission has defined ageism to mean, in part,

“a tendency to structure society based on an assumption that everyone is young,
thereby failing to respond appropriately to the real needs of older persons.”*

Ageism can function as stereotypes (general statements about a group which may or may not
be based on fact, or generalizing from the group to the individual). However ageism also func-
tions as older persons’ invisibility, marginalization, and social exclusion. This is because the
“other age” (persons who are not old) are treated as the norm and the more valued group. To
the extent to which older people do not fit the perceived social norm, they are treated as
“less”, which may include less valued and less visible. They become relegated to a second class
status; their needs and their lives are treated as if they do not matter as much.

Ageist ideas are often ingrained and systemic. Ageism can inhibit people’s objectivity and sub-
sequently influence decisions at the micro (individual/ family), meso (organization/ community)
or macro (government/societal) levels of human interaction, law, and policy development
without people even realizing this is happening. As a society, we seldom think to question the

9
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basis for our attitudes and beliefs. People simply incorporate the societal “norms” and values

into their own way of thinking about and behaving towards older adults.

Ageism can be manifested as many small behaviours and decisions that cumulatively have sig-
nificant negative impact on the lives of older adults. If we look at “small decisions” individually
and in isolation, any one may not appear to have much consequence or effect, but together
they undermine rights and dignity of older persons. Phelan (2008) notes “Ageist assumptions
become so integrated into common discourse in diverse social contexts that they become tac-
itly acceptable and legitimize a particular version of social reality which objectifies older people
as a homogenous group in subject positions which emphasize these stereotypical negative at-
tributes.“*°

Ageism is justly criticized as being exclusionary, anti-equality and anti-social justice. Among
other things, ageism may be considered the lack of ability to have one’s interests represented
or rights respected in society. Ageism is predicated on the belief that older adults do not and
should not have equal rights and their interests “of course” should be subordinated to other
persons and other interests.

B. What is the context of ageism?

At what points does ageism tend to occur? Do all persons experience ageism equally? Is there a
conceptual difference between “ageism” and areas of law or policy that “simply” give greater
attention to other exigencies?

While ageism is often characterized as only having to do with age or aging, a fuller understand-
ing of the concept requires reflection on the multifaceted and diverse experiences of people
before they reach (and in) later life. The concept of ageism must be able to reflect and inte-
grate the fact there are differences in income, education, sexual orientation, gender, area of
geographic residence, their family and marital status, immigration and citizenship status, race
and ethnic origin, and mental, physical, or intellectual disabilities. It will be important to con-
sider the cumulative effect of other “isms”, and the extent to which ageism may simply be later
life sexism in disguise. There is likely not one ageism, but many diverse ageisms.

It has been suggested that ageism is somehow different (and implicitly not as bad) as other
“isms”, because it is inherent to all persons (“we all grow old”). Because of this perceived “uni-
versal” nature, ageism is often taken for granted or not treated as seriously than
sexism/heterosexism, able-bodiedism (ableism) or racism. The Ontario Human Rights Commis-
sion also points out that in law:

“Age cases tend to be treated differently than other discrimination cases, ... The
most noticeable difference from a human rights perspective is the lack of a sense

10
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of moral opprobrium linked to age discrimination which in comparable circum-
stances would generate outrage if the ground of discrimination were, say, race,
sex or disability.”>*

Jean Carette, retired professor at L’Université de Québec a Montréal, and president d'ESPACES
50 + has eloquently described the way in which many prejudices and negative images culti-
vated about older adults go beyond just a fear associated with aging and decline. Instead they
are an unrestrained search for scapegoats for collective social difficulties, with increasingly viru-
lent attacks against the current and emerging older generations. As baby boomers become
“grandpa boomers” they are assumed to “have all the privileges and to have monopolized the
advantages of their generation, leaving a country strangled by the debt, collapsing under the
load of elder and condemned to the decline.” This caricature sets up a dangerous war between
the ages, supplied with ignorance and prejudices, allowing for lapses of memory of the true his-
torical and social causes.>?

C. Ageism and society

Ageism includes the wide range of stereotypes and a constellation of attitudes that prevent
people from accurately assessing and responding to social problems and conditions of older
adults. Like racism and sexism, it is a form of prejudice or prejudgment, and a form of oppres-
sion. It limits the lives of older people who are the object of this oppression; it also shapes
perceptions of young and old. Both young and old can hold ageist attitudes. Ageism can con-
tribute to apathy towards the ill treatment of older people and tolerance of activities which
would be unacceptable for other age groups.53 Ageism may be considered as a barrier to ob-
taining full social citizenship in Canada.

Ageism is based on primarily negative perceptions of older persons and what life can or should
hold for people in the “third age” and “fourth age”. Ageism is also perpetuated by the ways in
which our society communicates about older adults. Ageist language can homogenize through
the use of terms like “the elderly” and “the aged” (both terms carrying connotations of mental
and physical frailty). Language can paternalize through the use of terms like “our seniors”, or
“your loved one”. Ageist language allows older people to be treated as property, possessions or
objects, not as individuals.

There are two competing views of aging and as a result potential sources for ageism:
“The ancient Greeks had two views of aging- the “geronte”- the ridiculous old
person with cognitive and other declines and the “presbyte”- the wise old person

rich in experience and wisdom.”>*

In his original characterization of ageism, Robert Butler spoke of ageism in the context of posi-
tive and negative attitudes. The former refers to positive stereotypes about older adults (e.g. as
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wise, always caring). However what happens when we view older people in this manner, and
what happens to those who fall short of these perceived ideals?

In recent years the gerontological literature, the media, and social policy have been placing in-
creasing emphasis on “successful aging”, exemplified by the 85 year old marathoner, and the
ever busy (“Energizer Bunny”™) senior.> The focus of successful aging is on activity, volunteer-
ism and engagement. In part, the perspective helps to counter the negative attitudes about
aging and older persons, but it still relies on a youth norm. Charpentier notes

“...while these approaches are certainly dynamic and inspirational, we feel that
they risk becoming solidified into a new "hyperactive and socially useful" concep-
tion of aging, which risks maintaining the marginalization and personal liability
of sick and dependent old people who "haven't succeeded in aging well.”*®

There is an unstated social expectation and responsibility to live up to that ideal, with those
who do not (or cannot) being blamed for their failure.

Ageism is also the perpetuation of the belief that individuals by themselves can achieve this
“successful aging”, or that by individual effort and sufficient willpower they can undo all the
social inequities that have led up to their later years or the inequities that arise in later life. Ca-
lasanti (2008) notes

“It [ageism] includes “age-blindness”—the belief that ‘age doesn't really matter,
and we should ignore age.” But age does matter: bodies do change, old age is a
social location burdened with the stigma of marginal status, and accumulated
experiences do make a difference. Why deny this?”>’

1. Ageism, power and contribution

One of the emerging gerontological debates for ageism is the extent to which ageism is experi-
enced by persons. Do (or will) all older adults experience ageism, and do they experience it
evenly? There is some suggestion that those with greater economic power or within communi-
ties where they have greater social capital may experience less absolute ageism.”® Nonetheless,
all adults will experience some ageism to some degree as they move into later life and some
groups of older persons may be particularly vulnerable to its manifestations.

The extent to which the older adult feels the impact of that different treatment can be buffered
by his or her level of education and economic status. Some view this different and devalued
treatment of older persons as very much tied to the fact that in an industrial society, people’s
perceived personal value is tied to their economic contribution. Significant past and current
contributions which older adults have made to family, community, and society through rela-
tionships, work, volunteering and in paying taxes are overlooked or discounted. In an
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exclusively economically focussed perspective, older adults become “disposable citizens”, hav-
ing outlived their usefulness in adding to that economy.

2. Manifestations of ageism

Ageism can be manifested in many different forms. At a systemic level, laws and policies may
be made without regard to the needs of older adults, or service cuts may have a disproportion-
ate impact on older adults. Ageism may take the form of “granny bashing” in the popular press
(blaming many of society’s current economic worries on older adults). It can be reflected in
media where older adults are portrayed as uniformly poor (and consequently a perceived po-
tential drain on society) or as a uniformly well off group who are unconcerned about the needs
of others.”

Ageism may be more commonplace in economic and political literature where demographic
shifts in the population are characterized as portending a future health crisis or “age wars” with
young and old fighting over their share of social and health services. Ageism and age discrimina-
tion are based on social fears, and social response expresses those fears.

It has been suggested that there can be both internalized and externalized ageism. Internalized
ageism refers to the extent to which older adults take on the social norms that devalue or mar-
ginalize older persons. They may do this at an individual level by acting in ways that reinforces
the youth norm — battling the obvious and visible markers of aging such as grey hair or wrin-
kles.? Internalized ageism may also be manifested by denial of any commonality with others in
a cohort, such as the familiar objection of an eighty-five year old woman or man who vehe-
mently does not want to be associated with “all those old people”.

D. Age, ageism and law

There are many ways in which age is used in law, policy and practice. It may be used as a pre-
requisite for eligibility for some service, entitlement or benefit. The fact that a specific age is
tied to an entitlement may or may not be ageist. In some cases, the age of entitlement may re-
flect a “general statement” of need or perception at points at which the group can handle
responsibilities. o1

The Ontario Human Rights Code (OHRC") prohibits discrimination and harassment on the basis
of age in all social areas covered by the Code.®” At the same time, age protection can be ef-
fected by a special program, such as in section 14 of the OHRC, which expressly provides for
preference of persons over 65 years of age in certain circumstances.
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In addition, section 15 of the OHRC on “preferential treatment” states

“A right under Part | to non discrimination because of age is not infringed where
an age of sixty five years or over is a requirement, qualification or consideration
for preferential treatment.” *

This leaves government and other public and private bodies the ability to provide special hous-
ing for seniors, subsidies, rebates or other efforts intended to recognize the needs of many
older adults.

Ageism within law, policy and practice by way of contrast, may be decisions or acts having a
differential impact on seniors as a whole or a negative impact on specific populations of sen-
iors. Ageism may reflect many different types of situations, including (a) distinctions between
laws that benefit the young at the expense of the old; (b) laws that have a disproportionate im-
pact on the old; (c) laws that remove certain entitlements from segments of the older adult
population that are otherwise accorded to adults, as well as other emerging types. It may be
useful to recognize and distinguish between ageism as acts or omissions directed at the old and
ageism as actions that have a disproportionate negative impact on a group (who happen to
be/the majority of whom are old). Ageism in this context may create an unfair burden on spe-
cific groups of older adults.

At a provincial, territorial or national level, ageist or discriminatory actions or decisions may
largely go unrecognized, particularly when couched behind a facade of neutral explanations and
justifications. Older adults and family members become very familiar with the refrain “it’s the
policy”; “the government tells us to”; or “it was just part of the negotiations”. Policies, decisions
and negotiations that fail to take into account the impact on older members of society may re-

flect systemic ageism.

Ageism and age discrimination are often harder to address than other forms of discrimination
as older adults’ needs easily become subsumed to the needs of other age groups, or to the ad-
ministrative needs for efficiency or cost cutting. Given pressure for scarce resources and given
similar need, the fact that one is older often becomes the justification for not receiving a bene-
fit or service or not be treated as a sufficiently high priority. In any cost-benefit analysis based
on remaining years or future productivity, older adults are always at a disadvantage.

E. Ageism and the international stage

As a distinct group, older adults have not been well recognized at the international level until
fairly recently. While the International Women’s Year was launched in 1975, and the Interna-
tional Year of Disabled Persons developed in 1981, it took another eighteen years until the
International Year of Older Persons debuted in 1999. As a result, aging and ageism have largely
remained peripheral to international discussions.
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Over the past quarter century there have been some inroads. The Vienna International Plan of
Action on Ageing (1982),%* the Madrid International Plan of Action on Ageing, 2002,%> and the
United Nations Principles for Older Persons® have formed a nascent international framework
on ageing. However, none of these provides any legally binding obligations. While the Plans in-
corporate norms and principles which governments agreed to be guided by, these documents
do not require the member states to account for adherence.®’

More recently aging has begun to gain attention in international human rights arenas.?® In late
Spring 2009, the United Nations Report of the Expert Working Group Meeting “Rights of Older
Persons” provided an overall analysis of the existing documents and international legal instru-
ments. They found several key provisions outlined in basic international documents were of
particular relevance to older persons, for example, the references to non -discrimination and
equality; equal rights of men and women; women’s right to social security; protection of the
family as the basic unit of society; and the right of physical and mental health. The convention
on the elimination of discrimination makes references to older persons in the context of right to
social security.

At the same time, the Report pointed to significant “normative gaps” in international law when
it came to aging and the needs of older adults. While several texts proscribe discrimination on
the basis of gender, race, religion and other categories, in most cases age discrimination was
captured only by the catch all phrase “or other status”.®® Equally pressing, there were impor-
tant implementation gaps, in that states often failed to abide by the obligations they had
undertaken.”® Mindfulness of these gaps and the disadvantaged position of older adults in
many parts of the world has led to a United Nations’ call for a Special Rapporteur for older per-
sons.”! A Special Rapporteur bears a specific mandate from the UN Human Rights Council (or
the former UN Commission on Human Rights, UNCHR), to investigate, monitor and recommend

solutions to human rights problems.72

The Expert Working Group of the United Nations agreed on twenty-six specific recommenda-
tions to national governments to advance the wellbeing of older adults, several of which should
be of interest to law reform bodies. Among other things, governments were encouraged:

e to close the gap between law and implementation of the law;

e to promote positive discrimination (affirmative action) of older persons as a legitimate
step in national laws;

e to put the burden of proof of age discrimination on violator not victim of age discrimina-
tion;

e to provide easily accessible and free identity documentation to older men and women
to access their economic, social, political and civil entitlements;
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e to provide free paralegal support and free legal aid to older persons to defend their
rights and help to resolve disputes within community structures and to gain them access
to formal judicial systems;

e to provide legal support regarding cases of strategic litigation to create legal precedent
and change laws, e.g. on discrimination in social security provision or inheritance and
property rights;

e to incorporate a gender perspective in all policy actions on ageing and eliminate dis-
crimination on the basis of age and gender;

e to provide affordable and appropriate health care, support and social protection for
older persons including preventive and rehabilitation;

e to promote a set of measures aimed at the empowerment of older persons in various
areas;

e toinitiate a set of measures geared at preventing discrimination against older persons in
all fields and areas, changing negative stereotypes in media and other fields;

e to promote evidence-based studies related to the empowerment of older persons, pro-
vision of health care and long-term care on a systematic basis;

e to give visibility to older persons’ rights among leading policy makers and educate them
about the rights of older persons and the ageing process;

e torequest scholars to include older persons’ concerns in their research;

e to encourage national activity on older persons’ rights in cooperation with the UN Re-
gional Commissions;

e to encourage alternative means of conflict resolution to promote mediation in the
home, family and society as early as possible;

e to support legal mechanisms in late life planning, health care, wills, and power of attor-
ney, living wills, organ donations and property;

e to assure legal capacity in late life with due process;

e to ensure participation of older women and men in decision-making processes that af-
fect them;

e to acknowledge basic rights, such as legal assistance, access to paid family leave, and
programs, such as tax incentives for formal care and relieve for care-givers;

e to develop elder-specific professional-rules-of-ethics to ensure ethical and professional
legal services for older clients;

e to revise existing legislation in accordance with internationally accepted norms (for ex-
ample on social security, health, property and inheritance) to avoid discrimination on
the basis of age and gender.
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Part Ill Theoretical approaches to understanding ageism

There are many different ways of looking at ageism. Ageism may be considered as an issue
specifically tied to aging or older age, or it may be considered as having roots in earlier stages of
life, to which the societal perceptions of aging and the actual changes associated with aging add
more and more layers creating disadvantage or special burdens. In this latter view, ageism is an
“add on” or may have a multiplicative effect for some groups such as the poor middle aged,
who then become the poor old. Some frameworks for ageism will be more expansive than oth-
ers, endeavouring to understand not only potential negative consequences of attitudes,
behaviours, policies and practices for the lives and well being of older adult, but how systems
respond to the people that informally and formally support older adults.

Most discussion of ageism has occurred within sociological, psychological and gerontological
fields, as opposed to legal ones. There does not appear to be an explicit theory put forward to
help understand ageism and the law. Indeed it has only been very recently (that is, 2009) that
any theoretical framework has been put forward to understand aging and the law.”

Still, there may be a number of other theoretical approaches in law that may help understand
ageism in society and in the law in particular, why it arises and how it might be best remedied
or approached. Perhaps some of the productive legal theories for ageism may be those looking
at gender, disability and political economy. Few have actually made any attempt to articulate
ageism, and what follows below is conjecture about approaches that may show merit.
However, even in a best light, each is incomplete.

A. Feminist legal theory

Feminist theory represents a wide variety of analysis and jurisprudence, much of which is based
on the belief that the law has been instrumental in women's historical subordination. Feminists
work from within many disciplines, as well as a multitude of intellectual paradigms and political
positions.”* Feminist jurisprudence seeks to explain ways in which the law played a role in
women's former subordinate status, as well as their present status, and is dedicated to chang-
ing women's status through a reworking of the law and its approach to gender. Feminism is also
about power relations. It has been pointed out by feminist writers that age can be an organizing
principle of power, just as gender, race, class, and sexual orientation are.

Discussion of aging by feminist scholars is in its formative stages and thusfar has tended to
reach to middle age and in the context of middle class women. ’® Eeminist legal theory and the
common topics within it have given far less attention to older women, inadvertently leaving
them marginalized and invisible to the discourse.”” Where feminist discussion on aging has de-
veloped it has largely been in the context of daughters as “caregivers”, or in context of the
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oppression of the women staff caring for the largely older woman population in long term care

facilities. Critics pointed out that this discourse still places power relations “in the gaze of
»n 78

youth”.

Because feminist theory and jurisprudence is about many different types of power relations,
the gender lens may also be useful in understanding power shifts within groups. For example,
some gerontological research suggests that men feel the impact of ageism differently (stronger)
than do women, and that it negatively affects men's self esteem and health. ”°

It has recently been suggested that feminist jurisprudence can be a useful framework for ex-
plaining and reforming elder law and policy.?® Feminist gerontology and basic feminist
principles such as awareness building (educating the group and the broader society about the
issues), egalitarianism, empowerment, and inclusion can be used to improve older women’s
experiences, especially in key areas such as in the health care system. * Dayton (2009) for ex-
ample, points out that laws and social policies affecting entitlement to public pensions, the
delivery and financing of long term care and the allocation of public resources to prevent vic-
timization and abuse of vulnerable adult, are infused with and reflect historic patterns of overt
and covert discrimination against women in the workplace and the political arena, and per-
petuate the systematic devaluation of “women’s work.”®?

Other authors have begun to consider age and gender lenses in the context of how systems
support some arrangements but also may foster inequities in later life. For example as a group,
married women and men tend to be better off in terms of their economic/material, health and
social resources than those who are not married. At the same time, younger age cohorts of
married women tend to be better off than older age cohorts of married women.®® This invites
consideration of how policies individually or cumulatively across the life course aid the relative
advantage or disadvantage for various groups of older adults.

Feminist legal analysis in the future may be interested in exploring the various power differ-
ences evident in older age, to help explain for example why in healthcare, doctors often treat
old persons differently — by withholding information, services, treatments; and often take older
persons’ complaints or symptoms less seriously, often attributing them to old age. ¥ 1n this
power based schema, the requirements of health law such as consent remain at the margins,
honoured neither in letter nor spirit, and old people’s authority and autonomy may become
subordinated to the needs, interests, and wishes of all others.

It has been suggested that women’s subordination in the law is based on the assumption that
male norm represents the full adult, and that women represent deviation. 2> Along a similar
line, the roots of seniors’ subordination in the law may come from the assumption that the
younger (NOT OLD) adult represents the full legally recognized adult, and that the aging older
adult is a “deviation” of this norm. Within the gender framework women have often been
treated as property. It may be useful to look at the extent to which older persons are treated as
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commodities, with little if any inherent value as persons. As such, they can simply be dis-
counted, ignored, or moved around like objects and removed when considered “too much
work” in key areas such as housing and health care.

B. Critical race theory

Another potential useful framework of legal theory for understanding ageism is critical race
theory, stemming from Critical Legal Studies. It is based on six or more premises: disenfran-
chised people’s stories illustrate the complex interplay of the events in people's lives and the
barriers they face to accessing citizen's rights. Second, group or individual behaviour (such as
racist behaviour, or in the present case, ageist behaviour) is not an aberration, but is normal
practice. Third, elites act against discriminatory (sexist, racist or ageist) behaviour in society
only when it serves them.®

Fourth, race (or age) is a social construct, not biological. The expectations of who is a member
of that race or “the elderly group”, changes, narrowing and expanding. Fifth, characteristics
ascribed to a particular race (or age) will change. For example, older adults have been charac-
terized in the past as “wise” and the “holders of history”, but are now more commonly called
“economic burdens”, a “grey tsunami” or any other similar demographically apocalyptic terms.
Older adults may be viewed as a valuable asset in times of economic expansion, but readily dis-
posable and burdens during recessionary periods.

Critical legal studies also speak of “interest-convergence”, where the dominant group (e.g.
whites) will promote opportunities for the non dominant groups (e.g. blacks. Aboriginal people)
only when they converge with their own interests.?’ So similarly, the “Not Old“ majority or the
dominant group will promote opportunities for the older adults only when they converge with
the interests of that dominant group. For example, changes to tax laws such as pension income
splitting will be promoted by elites and will predominantly help those who are well off.%®

Sixth, people have intersecting identities, i.e. there is more than one way that they are affected
by disenfranchisement or inequality in later life. For instance, an older man who is gay and HIV
positive has at least three different lenses to look through. 8 S0 does an older Jamaican woman
who is a paraplegic, and an older white Jewish immigrant, etc.

Others within critical legal studies assert that racism, sexism and classism are experienced amid
other layers of subordination based on immigration status, sexuality, culture, language, pheno-
type, accent and surname. Similar themes are arising with the study of ageism, Calasanti (2007)
has emphasized the utility of understanding age discrimination in terms of intersecting relations
of inequality rather than as only reflecting people’s learned attitudes.”

Another one of the areas in which critical race theory and feminist perspectives may aid our
understanding is in the context of ”privilege”. In 1990, in a well known essay on “white privi-
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lege” Margaret Mcintosh described the many accepted ways in which life is ordered around
certain (white) values, beliefs, history, and experiences; how whites as a group were acknowl-
edged and visible, and other groups were not.”> Mcintosh argued there are a number of
benefits that people gained from being a member of a privileged group, and this privilege rein-
forced power hierarchies.

There may be similar privileges for people who are not old (creating in effect, a socially en-
forced “age privilege”). Age privilege may be considered as the wide range of privileges and
generally accepted entitlements accorded to young and middle aged persons (persons who are
not old). Age privilege encompasses the many things that people can take for granted, can do
or expect with some degree of ease because they are young or middle aged adults, as well as
the “privilege” of not facing significant barriers and obstacles if they are not older persons.*?
Examples of age privilege would include the fact that unlike the old, younger people will rarely
have their mental capability questioned when they make decisions others consider unwise, will
not be treated by a health care or legal professional in a patronizing or paternalistic manner
and they will not be expected to live in certain types of segregated housing.

C. Disability theory and aging

People in the disability community and seniors organizations have actively resisted efforts by
gerontologists or others to suggest there may be certain shared interests. Each group has tradi-
tionally underscored that their interests and perspectives are not the same and often tried to
ensure that they are seen as “different than” that “other” (“I am disabled, not elderly”; or “l am
growing old and yes my hearing is very poor, | am not disabled”).

In some cases, this is based on a belief that the interests, goals and perspectives of the two
groups are fundamentally different in key areas such as euthanasia. It has also been argued
from a disability perspective that older adults (in contrast to younger adults with disabilities)
have lived lives characterized by having relatively greater power or at least once having been
powerful, at least compared to persons with congenital disabilities.”

Nonetheless, it has recently been suggested that the broad area of law and aging may benefit
and drawing a number of lessons from the emergent trends within disability and disability
law.** To a large extent, the modern understanding of disability has been shifting. It has moved
from treating disability as a flaw in the person that requires “fixing”, to an emergent social
model which recognized that disability is, at least in part, a social construct. Society can create a
physical and social environment disabling to some people or it can open up opportunities that
will include them. The general ways of doing things and ways of thinking which are considered
normal in a society can create disability. From this work came the human (civil) rights ap-
proaches to accommodate persons with disabilities.
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However, this approach still left persons with disability apart from society, because it was
premised on distinguishing a minority group and a majority group. In the late 1990s a new
model for conceptualizing abilities called universalism attempted to articulate a more inclusive
approach. In contrast to the civil rights model, the universalism model defines society as a sin-
gle group, made up of infinitely variable individuals with a continuum of ability levels. Efforts
are made to a shape the social and legal environment so that it is as inclusive as possible of this
extremely wide variety of persons.

It has been suggested by one writer that universalism may serve older adults better in the long
run than the civil rights model. ® While its general value has yet to be seen, universalism might
be particularly useful to expand our understanding of needs of some highly vulnerable groups
such as older persons with dementia. In gerontology there is a nascent area which is highlight-
ing the personhood among people who have dementia.”® Universalism may offer the possibility
of persons with dementia being better recognized as persons first, and whose cognitive and
other abilities levels are part of that wide continuum among persons in a society.

D. Mental health law theory

Mental health law theory may offer insight into a number of key areas affecting the lives and
well being of older adults, especially areas that touch on social control and mental capability
issues. It has been noted in the area of laws and aging, there has been a dramatic historical shift
of public policy about older persons from concerns about equity and social justice in the 1960s
to current focus on efficiency and cost containment.”” Schmidt (2009) points out that a sea
change was achieved in the incidence of poverty and quality of life for older adults as result of
changes to the social security and health care insurance systems. He notes however “the preoc-
cupations with cost containment in the late twentieth century arguably changed the function
and political economy of elder law and policy from social justice to social control.”*® Mental
health theory’s focus on social control will become increasingly relevant in the context of the
emerging surveillance technologies increasingly being used to monitor the day to day lives and
moment-to-moment experiences of people with dementia living at home or receiving home
care services.”

Schmidt also argues that a critical view of law and aging, drawing on mental health theory sees
growing old as a form of social deviance:

the elderly are punished by isolation and stigmatization for this ‘deviant’ act” [of
growing older], the normative premises of law are free will and responsibility...,
including the legal fiction of law treating people for policy reasons as if they are
responsible, even if scientifically or medically they are not responsible. *®°
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Mental health theory has coined the term “sanism” in jurisprudence to refer to the fear, stig-
matizing and stereotyping of persons with mental illness, and consequently the use of the law
as “protection for their own good”. Older adults are one of the two key groups of adults likely
to have their mental capability called into question, especially if they have dementia and are
part of the “old-old” age group.’®" Schmidt argues that guardianship may be a sanist, ageist ar-
chetype, in that guardianship law strips people of their rights, and yet the evidence is equivocal
on whether that guardianship actually leaves their lives safer or better.

The ways that that mental health issues are perceived and addressed in later life are important
in the context of older adults. Only two percent of all adults aged sixty- five and over have de-
mentia, but the rate increases with age.’®® The disease is progressive but it also progresses at
different rates, impairs people’s functioning to different degrees, and affects people quite dif-
ferently. About one third of people aged eighty five and over has some degree of mental
impairment as a result of Alzheimer’s disease or other dementia. One half of these individuals
live independently or in a supportive housing environment in the community. Some reside
alone, many with a spouse or partner, and some family members or others. Unfortunately for
this group of individuals and for their family members and supporters, there is a lack of quali-
fied dementia support across the care and housing continuum.'®®

Mental capability arises in many other diverse and somewhat contradictory contexts for older
adults. This includes for example, (a) when the mentally capable older person is ignored , not
asked and not consulted (invisibility), (b) when the older person’s mental capability is ques-
tioned (personal risks, treatment, financial decision-making), (c) turning to substitute
decisionmakers when the older person is still mentally capable, (circumventing the person) (d)
when the older person’s mental incapability is ignored, i.e., the person is being held responsible
for acts when their incapability should be at issue.

E. Ageism, economics and ideology

To date, ageism has been given greater consideration in the workplace and employment law
than in other sectors. Roscigno in a 2007 analysis of ageism in the workplace considered (a) the
interactional nature of age discrimination and its relation to status, (b) how explicit ageist
stereotypes both invoked discrimination and helped gatekeepers justify such behavior, and (c)
the ways in which supposedly age-neutral ideologies, centering specifically on corporate costs
and well-being, may also spur ageist discriminatory treatment. Roscigno revealed precisely how
stereotypes were used, and how people rationalized discrimination by invoking business
costs.**

It may also be beneficial to examine ageism in the context of ideological approaches including

neo-liberalism. Aspects of neo-liberalism philosophy include: acceptance of an unregulated
market economy; a minimal role for government; suspicion toward the welfare state; a view of
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citizens as motivated only by self-interest; and a commitment to the central value of individual-
ism.

Classical liberalism doctrines stress individual freedom, free markets, and limited government.
The doctrine includes the importance of human rationality, individual property rights, natural
rights, the protection of civil liberties, individual freedom from restraint, equality under the law,
constitutional limitation of government, and a gold standard to place fiscal constraints on
government. The neo-liberal focus on individual self-reliance often evident in government pol-
icy, is also subject to the continuing influence of moral and social conservatism with its
emphasis on the traditional hierarchical, gendered family.'®

Neo-liberal policies prioritize economic growth and efficiency and, ideologically, emphasize in-
dividual responsibility for meeting basic needs as opposed to a collective responsibility to
provide and aid. Neo-conservatism is distinguished by an emphasis on traditional, authoritarian
structures and institutions and by a commitment to the traditional gendered family and to law
and order campaigns.'®
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Part IV The Search for Guiding Principles

One of the many challenges in this area is to find principles that will address an aging popula-
tion and counter ageism, while being responsive to the diversity of older persons and their
circumstances. Guiding principles in this area must be as relevant for (and as able to meet the
needs of) the younger healthy person who is moving beyond her or his middle years, as to em-
brace and reflect the needs and interests of the very old, who may be dependent, who may
have diminished cognitive ability, and may or may not be nearing the end of life.

It is essential that any legal framework in this area support the rights of seniors as adults. They
are individuals with the same rights as adults of other ages.107 This area must also be guided by
substantive equality by recognizing the importance of context and disadvantage. Guiding prin-
ciples must be able to look at age in the context of other statuses such as sex and gender
identity, race, ethnicity and social class.

To date, principles of independence (autonomy), participation, security, dignity and respect for
diversity have emerged in domestic and international legal and policy frameworks for aging.'®
For example, the Law Commission of Ontario has adopted the following principles as the basis
for its approach to the law as it affects older adults:'*

e Independence: This applies in all spheres of life, including rights to meaningful opportu-
nities to work, to age in place, to access education and training, and to make choices
and do as much for oneself as possible. Given entrenched paternalism and stereotypes,
the presumption of ability is essential to the independence of older persons. This princi-
ple also includes measures to enhance capacity for independence, including ensuring
access to information, provision of programs and policies that support independence,
and the provision of adequate supports for those who provide care for older persons.

e Participation: This includes the opportunity to be actively engaged in and integrated in
one’s community, and to have a meaningful role in affairs. Participation is enabled
through inclusive design of laws, programs, policies and services. An important aspect of
participation is the right of older adults to be meaningfully consulted on issues that af-
fect them, whether at the individual or the group level.

e Security: Some frameworks refer to this principle as one of “care”. This principle in-
cludes the right to physical, financial, and social security, such as the right to be free
from abuse or exploitation. It also includes the right to basic supports in terms of health,
legal and social services.
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e Dignity: This principle involves the right to be valued, respected and considered, to have
both one’s contributions and one’s needs recognized, and to be treated as an individual.
It includes a right to be treated equally and without discrimination, and a right to pri-
vacy. It includes the recognition that all members of the human family are full persons,
unique and irreplaceable, that all have inherent and equal worth, and capacity for
growth and expression.

e Respect for Diversity: Older adults are not a homogenous group, and their needs and
circumstances may be affected by a wide range of factors. The law as it affects older
adults will respect the diversity of older adults, and take into account the impact of this
diversity on their relationship with the law.

As the Law Commission of Ontario points out these principles must be read in the context of
Canada’s human rights framework, including both the Charter of Rights and Freedoms and the
Ontario Human Rights Code and with a focus on substantive, rather than formal, equality.

All of these can be very important in promoting an anti-ageist approach in policy. At the same
time, it is important to recognize that if principles of independence (autonomy) and participa-
tion are overstressed, there is the risk of representing another type of ageism. This ageism is
largely focussed on “successful aging” and the functionally independent older person. If inde-
pendence and participation are considered as the primary principles related to aging, they may
leave a proportion of vulnerable dependent older adults that do not meet that definition of
“success” further disadvantaged. This includes those who are frail, significantly physically, cog-
nitively or socially impaired, and those at the end of life.

Perhaps for that reason, the Division of Aging and Seniors identified its principles for a “Com-
prehensive System of Support” as not only including dignity, independence and participation
but also safety, security, and social support, along with justice, fairness and solidarity. **° Older
adults, like all adults, live within personal, family and community relationships. Guiding princi-
ples for law and aging should recognize the older adult as both an independent and an
interdependent person (i.e., where people rely on each other).

Security as a guiding principle should include ensuring good quality physical, mental and emo-
tional care with an emphasis on meeting needs of the whole person; understanding and
responding to special needs of people with dementia and other long term conditions. The Divi-
sion noted “A society is fair and equitable when it ensures that all older persons have equal
access to a continuum of quality health, social, financial, and legal services and resources re-
gardless of age, gender, class, race, culture, income, residential setting, and health status, and
when it distributes public sector resources throughout all stages of life on the basis of need.” ***

Guiding principles for aging especially in the areas of health and housing should include a com-
mitment to maximizing potential of older people and the potential of others to better
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understand the ageing process. Security may also mean enabling through information — ensur-
ing that older people understand range of options available to them and have access to suitable
advocacy and support services. Valuing older people may include facilitating their contribution
to decision-making processes.

A search for guiding principles in law must be guided by those principles in which the older
adults are recognized, visible, valued; where older adults are recognized as contributing to soci-
ety, and can have their identity reasserted. The principles must be enabling, as opposed to
restricting, the lives of older adults.
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Part V Examples of Ageism in Law, Policy, and Practice

A. Ageism and health law, policy and practice

The federal government is responsible for the Canada Health Act'™? but each of the provinces
and territories is responsible for the administration of health care coverage and the overall dis-
tribution of health resources within health care and to different populations. Ageism in health
care can be seen in many forms including the absence of services for older adults; age based
decisionmaking in health and age rationing; making decisions about the quality of older peo-
ple’s lives; paternalism; forced decisions; and gender bias. Ageism can be evident in the
allocation of health care resources, the respective burdens of the individual and spouse or
partner, other family and the state.

It has been noted that as an institution of society, the health system perpetuates ageist as-
sumptions. Thus, cultural conceptions of older people can legitimate differential treatment and
this can be perpetuated in the delivery of health care.'™ There is a growing international litera-
ture on the paternalistic and ageist ways that older adults are treated within health care
systems. Renowned gerontologists Kane and Kane note

“Older people are always singled out as the most expensive demographically de-
fined group of health care users. It is a cliché for journalists and many health
policy authorities to remark to remark the X percent of people over the age of 65
account for XX percent of the health care dollar. Indeed older people do use dis-
proportionately more care than do their younger counterparts as well they
should. People accumulate chronic diseases as they age and some diseases have
their onset in later life.... The unreflective repetition of this almost tautological
claim about the high use of health care by older people (somewhat like the high
use of health care by sick people) does verge on ageism. “*** [emphasis in the
original]

In “Time for Action”, the Ontario Human Rights Commission highlighted health care as one of
the important areas in which older adults can face significant discrimination with profound ef-
fects on health, quality of life and their longevity. Here we see the intersection of multiple
“isms”, predominantly ageism, sexism and ableism, but also heterosexism, and racism. Older
adults note they are often treated differently by some in the health care system:

“it’s like health care at 60. They don’t want to be bothered with you. You’re
a drag on society and doctors don’t have time. They just don’t want to take
the time with an older person. And it gets back to health care. Every time
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they have to cut healthcare back, the seniors seem to get it. ... We’re just
living week to week to week. “**

There is a general concern expressed in many Canadian jurisdictions that the acute care system
has failed to adapt to the changing needs of a changing population, in essence creating a “struc-
tural ageism". In other words, when health care is shaped as a traditional service designed
around isolated episodes of care within well-defined specialties and agencies, it cannot fully
meet the needs of increasing numbers of older patients, especially those with chronic, multiple
and recurrent medical problems.'*

At both an individual level and a structural level it has been recognized that in healthcare, old
persons are often treated differently. At a practice level, that ageism may involve withholding
information, services, or treatment, or it may involve taking older persons’ complaints or symp-
toms less seriously and attributing them to old age.'*” Research on health care professional
attitudes in acute and rehabilitative care show a fair amount of agreement about subtle and
not so subtle ageisms. Physicians, for example often provide inadequate treatment to the eld-
erly."® They give more respect and support, as well as more detailed medical information to
younger patients.'*® They also solicit more information from younger patients.?

In a review of the health care literature and ageism, Dovios (2006) noted older people receive
more medication prescriptions than younger people for equivalent symptoms.121 Anxiety medi-
cation use by Canadians more than doubles from 65 years of age on, and the hypnotic
medication use more than triples. This has particular significance given that 40% percent of all
emergency department visits by older adults are medication-related.’”? Some physicians may
rely on prescription medications as a substitute for taking time with an older patient, overlook-
ing preventive care, good screening and diagnosis.

The Commission also points to the systemic effects of limited benefits coverage of health care
system on older adults: Medicare does not cover all medically-related and dental health ser-
vices. Instead, these must be paid by the individuals or from private insurance plans (which may
have restrictions on coverage). This impact may be especially acute for older women. Similarly,
there are inadequate facilities for chronic care, partly because the current health care system
tends to focus on acute care facilities. Funding for long term care, complex continuing care, and
rehabilitation (which are three key need areas for older many adults) is less a priority and fund-
ing adequacy is less developed in the current system.

The ways in which current health care funding is allocated disproportionately affects older
women. Older women are much more likely than older men to have chronic conditions.
Women are more likely to go into nursing homes, as they tend to live longer than men in gen-
eral and older women tend to outlive their spouses. Many older women can expect to live
twenty or thirty years as widows.
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Prevention and rehabilitation tend to be viewed as less important with advancing age; and
health care providers may feel that age limits for the access to medical services are acceptable
and justifiable. 123 Kane and Kane draw a distinction between “disparity” (unfairness, inequality)
and variation in health care practice. Legitimate reasons, unrelated to age, such as underlying
conditions or ability to survive the treatment can make some distinctions between older per-
sons and some younger persons with the same conditions justifiable.124 Yet it is always
important to be willing to test the underlying assumptions.

The effects of age related discrimination in areas such as health care are tangible, and discrimi-
nation is a life stressor. People who report experiencing discrimination also experience more
mental health problems. Women who had experienced age discrimination have significantly
lower positive well-being than men who had experienced age discrimination. **

Ageism may be manifested at any stage and within any type of health care. Some types are di-
rected directly at older adults. Others are structural, affecting older adults and those who care
and support them. Ageism can arise in the context of health care consent, as well as in the con-
text of the protection of those who care for older adults in the health care system. It can arise
in the context of health care policy in key areas such as home care.

Noel Simard has commented that paternalism is an insidious expression of ageism, widely seen
among health professionals. It is expressed by a condescending attitude and infantilizing ap-
proach that considers advanced age as a debilitating disease that places older persons at the
same level as small children or the mentally incompetent, unable to make sensible decisions
regarding their health or well-being. %

There is a propensity in society to confuse the aging process with the disease process. That is,
people tend to be more familiar with pathological aging (when things go wrong) than they are
with healthy aging. The belief that continual decline is inevitable leads to disease or symptom
management rather than health promotion or proactive intervention.*?’ Symptoms are misdi-
agnosed in older adults because these are written off as part of the ‘normal aging process’.

Older adults are less likely to be referred for screening and treatment. For example, American
data suggest that as many as nine of every ten adults over the age of 65 go without the appro-
priate screenings.’”® The Alliance for Aging Research notes: “Those numbers are startling
considering that 80% of all fatal heart attacks and 60% of all cancer deaths afflict men and
women age 65 and older, indicating that there is great need for aggressive screening measures
within this age group”. '*° There is also a general tendency in health care to assume that older
adults will not benefit from particular treatments, rather than find out from research and other

clinical evidence whether that is actually the case.

Once an older patient encounters a health problem, studies show that physicians often use the
person's age, not his or her functional status, as a factor in determining the appropriate treat-
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ment. This means far fewer older patients receive interventions that can save their life or im-
prove its quality. Their functional health, not their age, should remain the determining factor
when deciding whether surgery is appropriate.130

1. Structural ageism

(a) Omission from clinical trials

The systematic exclusion of older adults from clinical trials has been identified as one of the
most flagrant examples of ageism.'*' Although older adults are the heaviest users of many pre-
scription drugs because bodies wear out, they have historically been excluded from clinical drug
trials through overt age cut-offs or less explicit exclusions based on co-morbidity and frailty. The
use of specific age limits appears to be chosen arbitrarily.**? Most trials (even those that specifi-
cally target therapies frequently used by older adults) try to actively exclude people with
multiple diseases and conditions in the trial group. There are a number of practical and eco-
nomic factors underlying this omission of older adults in clinical trials. Including them can
complicate the data analysis and interpretation. However, very importantly from a marketing
perspective, it dampens the effects sought (i.e. the drugs’ efficacy may come off in a less posi-
tive light). The effect of the lack of older adults in the clinical trials means that they become de
facto laboratory rats once the drugs are on the market. Health care consent to the medications
becomes illusory because there is little if any information on how the drugs work on older
adults.

While some of the explicit exclusion of older adults from clinical trials has diminished over the
years, it is still there. A survey of Spanish research, for example, indicated that in the 1990s,
36% to 40% of the intervention studies submitted had an upper age limit. This number de-
creased to 19% in 2007. Non-intervention trials (where a group of people receive no care or
medication), by way of contrast, rarely had upper age limits.

Today in the United States, the Food and Drug Administration now requires the population be-
ing targeted for a particular drug’s use to be included in the drug trials. Nonetheless, the more
complex cases and persons are still winnowed out.”* International work shows some physicians
are reluctant to enrol older patients in trials, citing concerns about coexisting conditions, the
toxic effects of treatment, ineligibility, poor compliance, and lack of social support.’** Thus it is
often not chronological “age” per se that leads to the ageism in health care, but a number of
interrelated factors that are associated with aging, as well as a lack of social effort to see if it is
possible to address the underlying factors used to exclude older adults in the first place.
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(b) Treatment and under treatment

Gender and age discrimination can intersect in areas such as health care treatment. Older
adults often experience a fatalistic attitude among health care providers as expressed in the
statement “Well, you are going to die of something ...”. This often leads to a lack of considera-
tion of whether there are some treatments from which the older person will benefit. The issue
is not that the person will die (as all people will), but what efforts are made to support a rea-
sonable quality of life for the person until then.

Grant (1996) notes

“Because ageism can be quite subtle, service providers need to continually exam-
ine their own attitudes toward aging and elderly people. Health care
professionals need to move away from using the term “age” as an explanatory
variable and the assumption that after enough time certain “things” will happen

to people”.***

Medical research in several European countries and in the United States have found that the
percentage of patients given cancer treatment varies with age, and this is independent of what
stage of the disease a person has. For example, breast cancer treatment was significantly higher
in the group younger than 70 than in the group of patients over 70 years."*® Older women are
less likely to be screened for breast cancer, and less likely to receive care (specifically, chemo-
therapy and radiotherapy) despite the fact that there were no differences in the disease stage
between the two age groups at the time of diagnosis. This under-treatment explains why breast
cancer-specific mortality rates have not declined among older women, to the degree to which
they have among younger women. Older women are more likely than younger women to re-
ceive radical mastectomies, and less likely to be considered a candidate for and receive
reconstructive surgery.

Research indicates that patterns of diagnosis, treatment and survival in cancer care differ con-
siderably between younger and older age groups, even accounting for other underlying
conditions in the older person. There is often a notion that many treatments are not tolerated
well by older people.

Ageism and health care rationing often go hand in hand. In Ontario, research shows that
whether or not a person is referred for dialysis will be affected by their age (less likely if they
are older) and shorter life expectancy (less likely if they have other underlying conditions).”’

Ethnicity can also create important health disparities. The National Council on Aging (2005)
notes that language and cultural barriers lead to the underutilization of health care by some
ethnic groups. Communication difficulties (stemming from language and cultural differences)
can also lead to inappropriate health care, such as inefficient treatment, unnecessary testing
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and premature discharge for older adults.”® In part, this reflects systemic problems such a lack

of interpretation services, e.g. in hospital. These trends are disturbing particularly because they
continue to exist in spite of human rights case law underscoring the responsibility of health sys-
tems to reasonably accommodate the needs of individuals so that they can have and benefit
from equal access to services.'*

2. Ageism in specific areas of health care

(a) Consent to health care

The legal right of the individual to control what happens to his or her body and life according to
the person’s values and beliefs is considered fundamental under both common law and statute.
However, for reasons ranging from paternalism to convenience and expediency, that right is
often not respected in health care for many older adults.

The law on consent is clear. Before providing treatment, health care providers must get an in-
formed consent or refusal of consent to a treatment from the patient, if the person is mentally
capable of making that decision. Under s. 11 of the Health Care Consent Act, consent must re-
late to the treatment; must be informed; must be given voluntarily; and must not have been
obtained through misrepresentation or fraud. The patient must receive information on the na-
ture of the treatment; expected benefits of the treatment; material risks of the treatment;
material side effects; alternative course of action; likely consequences of not having the treat-
ment.**® Treatment is defined as: anything done for a therapeutic, preventative, palliative,
diagnostic, cosmetic or other health-related purpose. It includes a course of treatment or plan
of treatment.

Simard has commented

“Law is not well served if health care professionals perceive the achievement of
consent as a legal password needed to do their job. They do not understand
while adequate information for the patient is a necessity, paramount and a
moral requirement of the integrity of the relationship. Consent is not only a kind
of rite imposed by law. It should not be interpreted as acquiescence and agree-
ment. This implies [there is] a freedom to act that is recognized [without]
coercion and manipulcltion.”141 [translation, Noél Simard, 1996]

Basic legal principles of health care consent often go by the wayside when older adults encoun-
ter the health care system. In recent years, there has been a push in health care practice to use
screening tools on older patients to “diagnose” potential domestic violence and abuse,. Al-
though the intention may be good, the practice occurs surreptitiously, without asking for
consent, and often with the older adult having little control over what happens next.
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The Advocacy Centre for the Elderly has noted the following practices and problems in Ontario.
Some health providers, organizations or facility staff or administration do not seek informed
consent before treatment. Other organizations may misuse advance care planning documents
by using them as a replacement for informed consent and they do not obtain consent from ca-
pable older patients or the substitute decisionmakers when the older patient is not capable for
treatment. Some organizations try to get “pre-consent” for health care. **?

It is also not uncommon in health care to presume a person is mentally incapable if she or he is
of an advanced age or has a physical or mental disability. As the Advocacy Centre for the Elderly
has noted, people of advanced age or persons with physical or mental disabilities may still be
capable of making all or some decisions for themselves. The definition of capacity does not
make exceptions for age, physical disability or mental disability. The definition of capacity in the
Health Care Consent Act is not based on a diagnosis, although some health care practitioners
treat it that way.'®

While it is clear that older adults have the same rights as other persons in terms of health care
consent, age and aging are often taken for reasons to circumvent the requirement to seek and
obtain true consent. It has been emphasized time and again that:

“The key is whether the person understands the information that is relevant to
making a decision and is able to appreciate the reasonably foreseeable conse-
quences of the decision or lack of the decision.

A person who is very old may, and most often does, have this capacity. A person
with a physical disability, even if that physical disability makes communication
difficult, is likely to have this mental capacity. Even a person who has been diag-
nosed as being mentally ill may still have capacity to make particular property,
personal, treatment, admission and personal assistance service decisions.” ***

(b) Selection and retention of patients

An increasingly worrisome area of health care in which ageism can be manifest is the process by
which physicians select and retain patients. Canada, like other countries, has been experiencing
shortages of physicians in a number of key areas. In general, the vast majority of older adults in
Ontario have a physician, and the rate is higher than for other age groups.'*

Physicians may have legitimate concerns about being able to competently manage their patient
caseload and work within their clinical competence (their “scope of practice”). However in re-
cent years there have been concerns raised in several Canadian jurisdictions about physicians
who in the context of “caseload management”, screen and accept younger and relatively
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healthier patients (“cherry picking”) while turning down or shedding the “non compliant” pa-
tient or the patient with chronic or complex medical issues, many of whom are older people.
This practice violates the Canadian Medical Association Code of Ethics.*

Some cases have come before on the Ontario Human Rights Commission on the issue.'*’ The
Ontario Human Rights Commission in 2004 strenuously reinforced the responsibility of all phy-
sicians to not discriminate in the provision of services. It further emphasized this point in 2008
in its submission to the College of Physicians and Surgeons of Ontario regarding the draft poli-
cies related to taking on new patients and ending physician-patient relationships.'*®

(c) Ageism in physician services

Older adults can also experience systemic ageism in health care with certain health care prac-
tices. For example, physicians may reduce the time spent with an older patient by limiting the
patient to “one problem per visit”. This practice is sometimes used to retain control over
scheduling and timeliness in offering appointments to patients. However it works to the sys-
temic disadvantage of people who have chronic conditions that need ongoing management
such as diabetes, or chronic obstructive pulmonary disease. The vast majority of people with
these conditions are older. Gender and race, and social economic status are all reflected in the
incidence of chronic diseases.

The issue of “one problem per visit” has also been identified in Saskatchewan, New Brunswick
and in Newfoundland and Labrador.** Speaking to this tendency emerging in their province,
the College of Physicians and Surgeons of Saskatchewan noted its negative impact on health
care, including the fact it can lead to inadequate information being exchanged between the pa-
tient and the physician about their problem, and incorrect diagnoses.™° The College has stated

“Office visits should be used as an opportunity to assess illnesses/medical condi-
tions, review care plans, pharmacological therapies, potential drug-to-drug
interactions, or review any new medications added by additional caregivers. It is
appropriate for a patient to be able to provide the list of problems for which they
are seeking assistance, and for the physician and patient to go through the list
and determine what requires urgent attention and what can be deferred to an-
other appointment.” **!

One problem, one visit is more likely to lead to inadequate care.
(d) Ageism and mental health practices

The ageism issues in mental health care are similar to those for physical care. Compared to
younger adults presenting with the same symptoms, older patients are referred less frequently
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for psychiatric assessments, and if they are assessed they are more likely than younger adults to
be prescribed psychoactive drugs and less likely than younger adults to receive counselling and
other therapies. The older the patient, the stronger this trend is.

The Ontario Human Rights Commission notes that negative attitudes in the health care context
can result in significant difficulties for the older adults trying to access appropriate health care
for their needs. > The Commission gives as an example, far fewer older adults being treated
for depression, or anxiety disorders and not receiving care for dementia by the health care sys-
tem. The Commission points out that older adults only receive 15% of Ontario’s mental health
care, compared to more than 80% for those aged 20-to 64. The Commission states “the ten-
dency to treat mental illness in older persons as less worthy of intervention is simply a direct
form of systemic discrimination.”

There is also a tendency of physicians to diagnose senile dementia among older patients, rather
than depression. The diagnosis is made based largely on the patient’s age, and often reflects
the lack of training that physicians have with geriatric medicine.’® The effect of not recognizing
depression among older adults can be serious, even life threatening. Older males have the
highest rate of successful suicides of any age group.” Seventy five percent of older adults that
commit suicide do so within four weeks of seeing their primary care physician, and 39% do so
within the same week. The Alliance for Aging Research report (2003) states that this clearly
demonstrates “a discrepancy between the mental healthcare that is needed and what is actu-
ally initiated by primary care providers.” **°

The issues for older adults extend beyond mental health practices, to the broader way in which
mental health services are covered and delivered. The Canada Medical Association notes that
while hospitals are covered under the Canada Health Act as insured services, the definition of
hospital under the Act does not include “a hospital or institution primarily for the mentally dis-
ordered.” CMA notes “Simply put, how are we to overcome stigma and discrimination if we
validate these sentiments in our federal Iegislation?”156

3. Ageism and home care

Much of the direct formal care and support provided to physically or mentally vulnerable older
adults is delivered by home care services. In 2005/06, nearly 659,000 clients received home
care in Ontario and almost 26 million visits/hours of home care were provided. On any given
day, about 185,000 clients receive home nursing and supportive care, and many of them are
long term clients, that is they require the services opyan ongoing basis. In 2005/2006, the ma-
jority (58%) of clients were over 65 years of age. Older adults represent an even larger
proportion of those needing to receive home care services on a long term basis.
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In general terms, home care goals are four fold: (1) to help people with health and/or functional
deficits in the home setting maintain their ability to live independently and, in many cases, pre-
vent health and functional breakdowns and eventual institutionalization (“maintenance and
prevention); (2) to meet the needs of people who would otherwise require institutionalization
(“long term care substitution”); (3) to meet the needs of people who would otherwise have to
remain in, or enter, acute care facilities (“acute care substitution” such as when people are dis-
charged from hospital early to recover at home); and (4) to meet the needs of clients who
choose to die at home (palliative care).’®

The relative balance of clients needing acute care and long term support and maintenance has
become a pressing issue. A 2005 Ontario review expressed concerned that unless there was ad-
ditional support made available for” maintenance clients”, the trend towards serving more
acute clients may come at the expense of maintenance clients.**® For example, a study in the
Journal of Aging and Society reports “people in need of long term personal care and practical
support are given lower priority and are gradually being rationed out of the system for all but
the most minimal bodily maintenance. This medicalisation of home care generates particular
jeopardies for the frail older people who dominate this category of need, most of whom are
women.”®°

A number of other systemic issues can adversely affect the amount and quality of care that
older adults receive within the home care system. Personal support workers provide much of
the direct formal care and support to older adults with physical or mental limitations. In
Ontario, unlike other health care professions such as nurses, there is no regulatory body for
personal support workers. There is a lack of standards for the training and education that
personal support workers receive, and many work in very precarious employment. As a result,
there is an extremely high level of staff turnover, affecting both continuity of care and the
quality of care for older adults and others needing ongoing support.

Other structural issues such as the competitive bidding process in Ontario for home care
contracts has been seen as lowering workers’ wages and creating an unstable work force, again
undermining quality and continuity of care for older adults and other home care clients. The
Ontario Health Coalition reported on public hearings about home care in Ontario,

“The home care system described in the public hearings process revealed wor-
ried and even frightened clients, exasperated citizen and public interestzgroups,
demoralized workers and a seriously destabilized provider community.”

In many cases, personal support workers are considered to be “casual employees” and there-
fore not subject to the Employment Standards Act.®? Instead they come under “elect to work”
policies. As a result, they have none of the protections afforded other health workers in the
province under this Act.*®® The Ontario Health Coalition notes:
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This status made them feel particularly insecure because “elect-to-work” meant
they had to be available round the clock but never knew how many hours of
work they would have in a given week. 164

The Coalition goes on to note that elect-to-work also means no public holidays, notice of termi-
nation or severance pay for workers. At the same time “elect to work” policies meant that
workers could cherry-pick the easiest clients and refuse to care for others. 165

Personal support workers are not the only health care providers who are employed on this ba-
sis. According to the Registered Nurses Association of Ontario, elect-to-work allows “nurses to
skim the patients they prefer.” The RNAO goes on to suggest “this results in patients with com-
plex psychosocial needs having many different caregivers - a factor that only increases the
client's burden.” In reviewing home care in Ontario, the Procurement Review stated they were
conc&rﬁned that if this practice continues, the neediest clients will not receive necessary ser-
vice.

If there is a problem, adults receiving home care services can only turn to the agency to remedy
it. The ARCH Disability Law Centre reports that complainants are reluctant to formally report
abuse or misconduct for fear of reprisal such as further abuse or loss of services. The fear of
reprisal may be heightened by the client’s physical vulnerability, the absence of alternative pro-
viders, and instances of employer inaction regarding an abusive staff member. **’

Personal support workers are also not regulated. In 2005, the issue of whether they should be
regulated under the Regulated Health Professions Act, 1991'°® came before the Health
Professions Regulatory Advisory Council (HPRAC). Many personal support workers in Ontario
have been advocating for this type of regulation to improve recognition of their work,
standardize training and improve their working conditions. The HPRAC concluded that there
was a risk of physical and psychological harm for patients when there was inadequate
professional supervision, when clients did not have adequate recourse, or when employers
were lax in ensuring that standards were met.’®® The HPRAC felt that enhanced supervision,
adequate recourse for clients and patients, improved personal support workers’ training and
the application of diligent employer standards were appropriate methods of addressing the
issue of harm.

In the end, HPRAC recommended not regulating the personal support workers, but to have a
registry system in place instead.'’® Parts of HPRAC's analysis indicates a curious circular
reasoning, in that they identified that personal support workers should not be regulated
because they were not organized as a body and the workers were so poorly paid that they
would not be able to support the costs of self regulation.”* Thus a mechanism that might
improve their conditions and ability to advocate, plus safeguard clients, was rejected by the
HPRAC because the personal support workers were so vulnerable. In response, PSW Canada
started “The Stand for Change” initiative in January 2009, which included a petition to the On-
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tario government to regulate the Personal Support Worker position within the province of On-
tario.

4. Ageism and alternative level of care

The issue of where the care is provided has become increasing important in Ontario in recent
years. Seniors may be hospitalized for an acute care condition, but may need the support of a
long term care facility which may not be available. Older adults in these circumstances have of-
ten disparagingly been referred to as “bed blockers”, with the implication that they are blocking
hospital beds for those who “truly deserve it.”

The formal designation for these patients is “alternative level of care” (ALC). In order to ease
pressure in acute care, some hospitals and other service providers have entered into agree-
ments with retirement homes (described in greater detail in subsequent sections) to provide
accommodation and services to those awaiting placement in ALC at a reduced rate. In some
cases, the hospital or service provider may subsidize the fee itself in order to free up beds; in
others, the retirement home may agree to provide the same services for a lower amount in or-
der to fill beds.'”?

According to the Canadian Institute for Health Information, the ALC patients represented 5% of
hospitalizations and 14% of the hospital days in Canada. The rate of ALC is higher in Ontario and
Newfoundland and Labrador compared to the rest of the country. Fifty eight percent of ALC pa-
tients are women and the median age is 80 years. Given that ALC seniors typically have
dementia and many have had strokes, there are pressing questions about the ability of the re-
tirement home staff to provide proper care and support to these older adults, and the
residents’ lack of effective recourse if problems arise in the home. *”®

5. Ageism, health care and marginalized groups

There are a number of groups of older adults who are marginalized within society and by the
health care system. People with dementia, older gays and lesbians, and ethnocultural groups
are among them.

(a) People with dementia and their families

There is growing evidence nationally and internationally that the daily concerns and day-to-day
toll of care-giving on those looking after someone with dementia are hugely burdensome. This
is compounded by the additional load of social isolation, prejudice, discrimination and poorly-
developed and fragmented services.”* One key challenge for service providers and policy-
makers is to understand to what extent the service difficulties are due to lack of planning in
terms of the implications of a growing ageing population or due to either not valuing a particu-
lar group (people with dementia and their carers) or valuing the needs of other groups more. '’
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(b) LGBT older adults

Older gays and lesbians can experience a number of risks and vulnerabilities throughout life
that make them more likely to need physical care and/or home-maker services in later life.
Their experiences with health care system historically have often not been very supportive.
Some may have experienced psychiatric treatments, including shock therapy, in the 1970s in
attempts to ‘cure’ them of their sexual orientation or gender identity

Homophobia in health care practice is a reality. A 1998 survey of nursing students showed that
8-12% “despised” lesbian, gay, and bisexual people, 5-12% found them “disgusting,” and 40—
43% thought they should keep their sexuality private. Internalized homophobia and/or hetero-
sexism leads to a desire to remain invisible for self protection. There is often a distrust by LGBT
people for authority and health care professionals, which causes communication barriers. For
older gays and lesbians, disclosure of their sexual identity continues to be a risky business, and
they regularly face the issue of whether they will be “in“ or “out” and to whom.

Research with older LGBT adults has found that they are more likely than heterosexual respon-
dents to believe that they do not have equal access to health care and social services, that LGBT
residents of care facilities are victims of discrimination, that LGBT sensitivity training programs
would benefit staff and residents of care facilities, and that LGBT retirement facilities would be
a positive development for older LGBTs.'”®

Older gays and lesbians are often made invisible throughout the health care system, starting
with the intake process (questions asked on family status).}’” Health care employers also may
fail to recognize their own and their staff’s attitudes or beliefs and may lack policies that pro-
hibit discrimination based on sexual identity.178 Home care services for older adults are often
delivered by faith or cultural based agencies and the particular faith of the staff can lead to dis-
criminatory and hurtful behaviour. If an older gay or lesbhian’s health deteriorates, family
members and health care providers may try to shut out their same sex partner’s involvement in
health care decisionmaking.

(c) Ethnocultural groups

Ethnic seniors are at greater risk of having poor access to health care and less positive
experiences within the health care systems, leading to health inequities. Brotman (2003) notes
“Over the past decade, policymakers and practitioners in the field of aging have been increas-
ingly challenged to develop appropriate health and social services for elders from diverse ethnic
communities. This has largely resulted from concerns regarding the significant barriers to care
faced by disenfranchised elders.” *”°
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As ethnic adults grow older, they can face problems owing to age-associated increased risks of
common chronic diseases as well as racial discrimination.”®® These risks are further com-
pounded by the fact there are cross-cultural differences in how and when people seek
information, their communication styles, their perceptions of their health risk, and their ideas
about prevention of disease, all of which have an impact on health. At the same time, institu-
tional structures and power relations in health care may be marked by a lack of awareness of
the needs of ethnocultural seniors and their families, and by racism. The lack of services in mi-
nority languages means that even basic necessities like conveying information and obtaining
informed consent are lost.

There is evidence of discrimination in clinical-decision making and health outcomes, with a
great number of studies showing differential clinical decision-making and even more studies
showing differential health outcomes for minorities, particularly visible minorities.’** A number
of studies have shown differences in the provision of basic care, as well as lower rates of sur-
geries for various racial groups as compared to people who are not members of an identifiable
racial group. At the same time, many health care practitioners have misconceptions about eth-
nocultural seniors, and their families. Two common myths are that (a) in an Asian family, for
example, families want and are able to care for the elderly parent, and that the care that can
be provided is sufficient and (b) if there is no use of services by the person or group, that im-
plies there no need within the family.'®? In reality, there is often a shortfall between what older
people in ethnocultural families need and the assistance they receive.'®?

While this trend to health care inequity is not limited to older ethnocultural persons, they often
feel a disproportionate impact of it. An Ontario Human Rights Commission sponsored research
paper on racial inequality in access to health care notes that racial inequality in the health care
context is most often indirect and systemic. It is affected by socio-economic factors, the under-
representation of racial groups in the medical profession, the manner of health care communi-
cation, and the lack of culturally sensitive care. The paper points out that equal access is not
ensured by uniformity (treating everyone the same).

Research shows there is a positive impact in health care access and utilization when there is an
"ethnic match" between patient and clinician. For example, American research has found that
the greater the proportion of minority staff in a mental health centre, the greater the utilisation
rate by that minority. The report also notes “...culturally sensitive delivery of health care is a
necessity if equality is to be a serious goal.” The paper goes on to state that ”In evaluating cul-
tural sensitivity, we must first explore if the current delivery of services is equitable, and if not,
how it could be made equitable.”*®*
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6. Advance care planning

The term ‘advance care planning’ refers to a variety of documents and strategies to help adults
plan for future incapacity. Although any person may experience future mental incapacity, e.g.
as a result of motor vehicle, boating or skiing accident, advance care planning documents are
far more likely to be promoted to older adults than to any other group of adults, including
those with disabilities.

There is concern among legal practitioners that (a) some of the advance planning publications
made available to the public misstate provincial law, (b) there is a serious ethical conflict when
those who are responsible for providing care (health authorities) are also behind the promotion
of advance care directives that may limit care and (c) emergency care, acute care and long-term
care staff often misunderstand the purpose of advance care planning instruments. As a result
there is a real risk of their misuse. Research indicates that many emergency personnel are likely
to interpret the existence of a living will (which may deal with comfort and care) as a do not
resuscitate order, and not treat the person. 185

Section 5 of the Health Care Consent Act states that a person may express “wishes” about fu-
ture health care in a power of attorney for personal care, in any other written form, orally, or in
any other manner.'®® The specific requirements for the Power of Attorney for Personal Care are
set out in the Substitute Decision Act. **’ Personal care includes decisions about health care,
nutrition, hygiene, shelter, safety and clothing. Under this Act the individual is selecting a per-
son or persons to make decisions on her or his behalf if the individual becomes mentally
incapable, and sets out specific duties of that substitute.

Advance directives and living wills are documents in which a person may express his or her
wishes about future care. The terms “advance directive” and “living will” are not specifically
defined in the Health Care Consent Act, Substitute Decisions Act or any other piece of Ontario
legislation. The matter of requiring advance care planning by seniors, especially as a condition
for receiving health care or other services, has been receiving increased attention in Canada at
a policy level. This may be driven less out of respect for self determination and personal auton-
omy in making decisions, and more by the mistaken belief among policy makers that older
adults “use” more than their fair share of the health care resources and that advance directives
will help reduce health care costs.'®®

As previously noted, advance care planning documents are often used inappropriately as a sub-
stitute for informed consent from a capable older adult or for their substitute decisionmaker. In
addition, the Advocacy Centre for the Elderly notes that some organizations use “levels of care
forms” inappropriately as health care consents to determine what health care the person will
or will not receive. Some health practitioners, when they disagree with a substitute decision-
maker, use what they purport to be the patient’s “wishes”, instead of using the proper legal
remedies, such as making an application to the Capacity and Consent Board.'®® In each of these
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circumstances, the older adult becomes invisible, and it is easy for the older patient’s wishes to
be overlooked, discounted or ignored.

7. Ageism, quality of life and end of life

When looking for a framework for understanding aging in the context of health law and
practice, it is important to consider the history of normativity (“what’s ‘normal’” and “who
says”). Western philosophy carries certain conceptions of what a “good human life” is.'*
People who do not have a chronic illness or disability typically underestimate the quality of life
of those with a chronic illness or disability to a significant degree and may assume that living
with an impairment is a “bad life”. °* Ageism must be considered in the context of the systemic
devaluation of specific groups of people, including those who have disabilities and those who
are old.

Ageism is also manifest at the extremes, particularly for dementia and end of life. In terms of
people who have dementia, there is the unstated belief, “they are useless, they ought to die”.
In some cases, professionals are more frank. In 2008, Baronness Warnock, who is described as
one of the most influential experts on medical ethics in the United Kingdom, is reported as stat-
ing that

“If you are demented, you are wasting people's lives, your family's lives, and you are
wasting the resources of the National Health Service.”***

This blatantly ageist perspective needs to be considered against the emerging work in gerontol-
ogy and geriatrics to better understand persons with dementia as persons and as valued
persons (including as persons with a continuing capacity to enjoy life).*3

Some older adults express the wish to die. This may reflect a desire for control over their lives,
but it may also be a response to an ageist society, people’s concerns about being a “burden,”
and to the larger society’s implications that it wishes to be “rid” of such “burdens”. Ageism is an
undercurrent in ethical discussions in health care about resource allocation, and qualitative and
guantitative futility. To date, much of this discussion has been in the context of person with de-
velopmental disabilities, eugenics and children. Those whose lives are most likely to be affected
—those who are old - remain invisible and marginalized.

Hospice palliative and end-of-life care is often said to not be about dying but about living well
until the end. With appropriate end of life care, people at end of life and their families are sup-
ported through pain and symptom management, as well as physical, emotional, psychosocial,
and spiritual care. It is an issue especially important to seniors and their families. More than
259,000 Canadians will die each year, and approximately 75% of these deaths will be people 65
years and over.'**
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There are many disparities in the delivery of palliative care across Canada, and it is estimated
that only 25% of Canadians requiring hospice palliative and end-of-life care services are able to
access these services. Considerable evidence exists that older people suffer unnecessarily due
to widespread under-assessment and undertreatment of their problems as well as lack of ac-
cess to hospice palliative care. '

8. Reasons for ageism in health care
(a) Lack of knowledge and expertise

It has been suggested that one of the reasons for ageism in health care is the general lack of
gualified health care providers trained in the field of aging who can better understand and re-
spond to the medical and other needs of older adults.'®® Health care providers working with
older adults are often considered the overburdened “Cinderella” of health care, bearing heavy
responsibilities with fewer and fewer resources.™’

The lack of specialized knowledge and the lack of specialists working with older adults has im-
portant negative consequences. Older patients may be much less likely than younger
counterparts with similar injuries to receive appropriate treatment in accident or emergency
care. Medical staff may not always recognise the life-threatening nature of apparently ‘moder-
ate’ injuries in older patients.

In cardiac surgery waiting lists, the age of the patient (and other social factors such as social
position) appeared to tacitly influence where they were placed in terms of priority on the wait-
ing list. °® Decisions were rationalised in terms of technical feasibility. Age tended to be only
explicitly acknowledged as an important factor in decision-making in cases where patients
were young.

(b) “Good law, but bad practice”

A number of areas of health care law can help advance the rights and interests of adults, includ-
ing older adults. For example, the Personal Health Information and Privacy Act, 2004*%° (PHIPA),
sets out a positive framework for collecting, using and disclosing personal health information.
However, as the Advocacy Centre for the Elderly notes, PHIPA is not well understood by either
health information custodians or the public and this leads to a misunderstanding of the law:

“People are often not advised of their legal rights and face numerous barriers
when they attempt to do anything connected to their records of personal health
information.”

PHIPA is repeatedly misapplied by health care providers. This is a trend the Advocacy Centre for
the Elderly staff describe as “good law, but bad practice”. The lawyers stress that “education
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about the statute is paramount to ensure that the rights of individuals are protected. Health
information custodians must be reminded of the purposes of the Iegislation."200 Accurate in-
formation is essential for any health care consumer, but it is particularly important to take any
extra needed steps to help overcome the challenges that many older adults with low functional
literacy can experience when interacting with health care systems.

Along a similar line, they also point out that provincial governments may inadvertently encour-
age people to misapply the law. For example health facilities are required to use provincially
approved assessment tools, such as the MDS-RAI (Minimum Data Set — Resident Assessment
Instruments), which unfortunately contains misstatements of the provincial law on health care
consent, and as a consequence increases the risk of reducing and restricting patients’ rights. ***

(c) Misstatements and misunderstandings of the law

Ageism can be manifested when individuals and organizations do not take the time to under-
stand and accurately represent the law to those to whom they are providing service. Older
adults’ dignity, personal integrity, and health care rights are fundamentally affected by that in-
action. It has been pointed out for example, that patients often receive misinformation from
health care providers or sometimes from government forms on health care consent, advance
care planning, etc. In some cases, as previously noted, tools such as advance care directives
which are intended to be instruments to aid personal autonomy, become misused and in effect
circumvent communication with the older person.

(B) Ageism in the context of housing law

Older persons should be able to live in environments that are safe
and adaptable to personal preferences and changing capacities.

From United Nations Principles of
Older Persons

Across much of the lifespan, the percentage of persons who are homeowners increases. Com-
pared to other age groups, a larger proportion of older adults are homeowners (79% in 2006
compared to 63% among individuals aged 31 to 33, and 73% among those aged 37 to 39.).
Older adults may own their property out right, or they may have other types of arrangements
such as life leases. For this group, mechanisms such as age based property tax relief help them
be able to retain that homeownership for a fairly long time. While older home owners as a
whole may not experience a significant amount of ageism related to their home, those living in
strata units can encounter it, usually in the context of strata bylaws or the attitudes of
neighbours.”*
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Older couples and seniors who are in good health and are physically active will be most likely to
be in a home that they own.?® People are likely to move from home ownership to renting when
their health deteriorates, and as their social support network changes (e.g., a spouse or partner
become ill or dies, key friends become ill or move, or adult children live further away).

Older adults also represent an important group of renters. Some have been renters most or all
of their lives; others make the change at widowhood or with changes in their health and ability,
seeking housing environments that can help them live relatively independently with some sup-
port. Below, is a description of some of the ageism issues affecting older renters.

1. Understanding the general circumstances in rental housing in Ontario

In 2006, 21 percent of people aged 65 to 74 were renters, as were 28 per cent of people
aged 75 and over. ***

Most provinces during the 1960s and 1970s built a variety of forms of special, usually subsi-
dized, housing for seniors. These were operated by non-profit organizations, municipalities or
provincial governments with federal funding through the Canada Mortgage and Housing Corpo-
ration. However, by 1993, the federal government was no longer engaged in this area. Soon
after, many provincial governments limited or ended their contributions to building affordable
housing. This negatively affected many seniors.

The report “Where’s Home? 2008” prepared for the Ontario Non Profit Housing Association
and the Cooperative Housing Federation of Canada notes the following significant trends in On-
tario over the past decade: vacancy rates continued to decline; too few new rental housing
units were being developed to meet demand, especially for people with low income; and rental
increases exceeded the change in the Consumer Price Index; and increasing housing afforda-
bility problems for more renters.’”> The effect on renters has been harsh.

(a) Profile of older renters

Some older adults have been renters most or all of their lives. Others make the change to rent-
ing at widowhood (especially if their financial circumstances deteriorate) or with changes in
their health and ability. This latter group is often seeking housing environments that can help
them live relatively independently, but with some support. For many older adults there is
strong preference to be able to live in safe, affordable appropriate housing for as long as possi-
ble without being expected to having to “move on”.
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Over one half (53.8%) of renters aged 65-74 and close to two thirds (61.8% percent ) of renters
aged 75 and over have housing affordability problems, and spend 30% or more of their income
on rental housing. Almost one in five (18.8%) of tenants aged 75 and over spend 50 percent of
more of their income on rent. In the new climate of vacancy decontrol, landlords may increase
the rent as high as they like at the start of a new tenancy. Some landlords will actively seek
ways to terminate tenancies to create new higher paying ones.”®

Older renters are often financially less well off than other seniors. Those who rent are typically
women, widowed, and living alone. Widowhood creates economic vulnerability for many older
women. Unattached older women represent the second largest poverty group in Canada.””’
Older women with low incomes who are living in large cities face significant problems in finding
affordable housing, particularly in light of low vacancy rates. *%®

(b) Seniors in social (subsidized) housing

Seniors represent nearly one quarter of the applicants on a waiting list for social (subsidized)
housing in Ontario.’® Single adults (of which older adults are a large group) face the longest
wait times for subsidized housing - six years. In some parts of the province, the waiting list ex-
ceeds twenty years. An average of 72% of all households on the waiting lists had annual
incomes below $20,000.2%°

Each of these trends in housing generally is important to understanding the significant eco-
nomic vulnerability of many older renters, especially those living alone. The trends can
reinforce vulnerability, undermine housing security and create or open up opportunities for ex-
ploitation. They mean fewer and often less appropriate housing choices with older renters
needing to stay where they are, no matter what the conditions.

2. Ageism in the context of housing policy

Housing policy analyst David Hulchanski argues that Canadian housing policy has by and large
favoured home ownership, and given far less policy consideration to the needs of those who
live in rental housing. This policy emphasis leaves many persons, at all ages, marginalized, vul-
nerable and forced to live in unaffordable, inadequate, and inappropriate housing, and a
growing number are at risk of homelessness.”** The result is not enough rental housing and not
enough of the right types, leading to competition among groups for scarce resources. Older
adults who rent are one of those groups who are particularly hard hit, because of their eco-
nomic vulnerability and their special needs.

These economic conditions and the housing policies on which they are based create a “perfect

storm” in which ageism can surface, and in which appropriate rental housing for many older
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adults becomes a pipe dream. Hulchanski notes five types of programs that are needed to im-
prove rental housing situation across the lifespan:

“First, capital subsidies are required to build new units. Second, rent supplements
can make housing affordable for very low-income households by filling the gap
between the renter’s ability to pay and the rent level. These two subsidy types
ensure an income mix of very low-income to moderate-income households in so-
cial housing, create communities rather than “projects,” and allow for better
integration into existing neighbourhoods. The other three types of programs ad-
dress the needs of people requiring supportive housing, the rehabilitation of
aging housing, and assistance for people who are homeless.”**

The Ontario NonProfit Housing Association (ONPHA) in a June 2009 response to the Ontario
Human Rights Commission report “Right at Home” (which was a consultation on human rights
and rental housing in Ontario) stressed that “there are two fundamental conditions in the hous-
ing sector which provide a fertile ground for breaches of the Human Rights Code. The first is
poverty —basically lack of income. The second is lack of affordable housing....”*** ONPHA
stressed that discrimination and disadvantage in housing is the result of the complex interplay
of systemic factors including inequalities in income distribution, lack of appropriate supports
and a wide range of competing needs.’*

There are also pressing structural issues that impede efforts in affordable housing to be more
inclusive and non-ageist. Much of the available housing stock was built in the 1960s and 1970s,
and has not been built with the needs of older adults or adults with disabilities in mind. The
cost of retrofitting multiple units can be significant, especially given the thin budgets within
which the non profit housing sectors are forced to function.

At the same time, human rights law recognizes the duty to accommodate the needs of people
with disabilities to the point of undue hardship. The principle of undue hardship was raised by
ONPHA and its members in the context of inclusive physical design and the need for physical
modifications to units to accommodate the needs of elderly and disabled tenants. “Housing
providers, including the Toronto Community Housing Corporation (TCHC) drew the Commis-
sion’s attention to situations in which the impact of combined requests for accommodation
from multiple tenants might amount to Undue Hardship. An example is where a large propor-
tion of tenants simultaneously require modifications to allow them to remain in their social
housing units.” In its submission, TCHC provided a detailed statement of the condition of the
housing stock in its portfolio, the lack of resources to fund repairs to the aging stock and the
profile of its tenant population which leads to multiple requests for accommodation on an on-
going basis. ***

During the Commission’s roundtables, housing providers focused on cost and funding. They
stated that accommodation requirements cannot be implemented without straining resources

47

Commissioned by the Law Commission of Ontario August 2009



Law Commission of Ontario Ageism and the Law

for other needs, such as building repair and maintenance. Generally, housing providers are not
given the resources by the government to meet extensive needs for accommodation.*®

Toronto Community Housing Corporation apparently requested that the Commission consider “re-
location as a form of reasonable accommodation” since they felt this “would infringe less on the
rights of individuals and acknowledge the accountability of different levels of government to pro-
vide adequate funding for housing providers to meet their duty to accommodate”. **’ On its face,
the Toronto Community Housing Corporation’s position may or may not be ageist, depending on
whether by “relocation”, they meant encouraging and facilitating internal moves within a building

to physically more suitable suite or simply “move out of here”.
ONPHA on the other hand stressed

“Social Housing providers are not trying to reduce or avoid the duty to accommodate; we
only wish to have explicit recognition of the need for those who fund the housing to provide
the resources that will enable them to meet that duty. ... , government departments go to
extraordinary lengths to meet and even exceed Code requirements [in their services]. It
seems reasonable that they should fund, or be required to fund, their transfer agencies to
meet the same standard.””*®

3. Types of rental housing used by seniors
There are a number of different types of rental housing used by seniors, including

(a) “independent housing “ (“ordinary apartments”) and
(b) housing with some additional formal support services.

The latter may include not for profit rental housing with supports, a specific type of housing in
Ontario called “supportive housing”, as well as for private “retirement residences”.”*® Further
along the housing/ care continuum are long term care homes (currently referred to in Ontario
law as nursing homes, homes for the aged, and charitable institutions).220 The focus of this sec-
tion of the paper is only on independent rental housing and housing with some additional

formal support services.

(a) What is “supportive housing™?

The term “supportive housing”, as it is used in Ontario, refers to units occupied by people re-
ceiving formal support services in order to maintain their tenancy and live independently in the

community. In some cases, support service agencies receive funding from the Ministry of
Community and Social Services or the Ministry of Health and Long- Term Care.?*
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Supportive housing provides short or longer term housing for many different populations, in-
cluding persons with developmental disabilities, and people with physical, mental health, or
social needs requiring long term support. In some cases, special supportive housing has been
established for people with mental health problems, people with substance use problems, or
victims of domestic violence. A particular building may be completely comprised of supportive
housing, or have some units in it that are considered supportive housing.

The term “‘retirement residences™ refers to a private pay residence with some support ser-
vices. They are a form of supportive housing. According to the Ontario Retirement Community
Association:

“Retirement residences offer private pay accommodation and services for sen-
iors. The accommodation is typically a private room with a 3 piece bathroom that
is rented on a monthly basis. Services generally include 24 hour supervision, meal
preparation, laundry/ housekeeping, medication distribution, assistance with ac-
tivities of daily living, social events and recreation.”***

(b) Legal framework

Supportive housing, retirement homes and “ordinary apartments” are covered under the Resi-
dential Tenancies Act (RTA).?*> Some of this rental housing is private, for profit (“market”)
housing; others are not- for- profit, and some of it may be subsidized (social housing or rent
geared to income). The general rules of tenancies apply to supportive housing, retirement
homes and “ordinary apartments “, but there are some special exemptions for what the RTA
terms “care homes”. These are defined by s. 2 (1) of the RTA in the following manner:

“care home” means a residential complex that is occupied or intended to be oc-
cupied by persons for the purpose of receiving care services, whether or not
receiving the services is the primary purpose of the occupancy;

“care services” means, subject to the regulations, health care services, rehabili-
tative or therapeutic services or services that provide assistance with the
activities of daily living;

In essence, this means most retirement homes and some supportive housing are considered
“care homes” under the RTA.

Social housing refers to non-profit or co-operative housing communities where some or all the

rents are subsidized. Subsidized households pay about 30% of gross income on shelter. If the
older adult lives in “social housing” (profit or not for profit housing where the rent is subsidized
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by public funds paid to the tenant or the landlord), the tenancy is also subject to a number of
exemptions from the general protections of the law, most related to rent increases.

It should be pointed out that the language used by various provincial government ministries for
the different types of housing is not used in any consistent manner.?* To further complicate
conceptual matters, the Ontario Non Profit Housing Corporation points out there are three
types of non-profit housing in Ontario, each distinctive in who owns and operates it. Private
non-profits are buildings owned and managed by independent, community-based groups, such
as faith groups, service clubs, ethnic organizations and community agencies. Municipal non-
profits are owned and operated by over 100 different municipalities across Ontario. Local Hous-
ing Corporations are owned and managed by Service Managers - the local government body
responsible for housing, social welfare and ambulance services. Until 2001, Local Housing Cor-
porations were owned by the provincial government and were called "public housing".

4. Opportunities for ageism in housing

In housing, ageism needs to be understood in the context of several intersecting factors, includ-
ing growing older, often needing more supports in order to maintain some relative degree of
independence, changing marital status (especially for women), as well as temporary or more
long term health changes. The Centre for Equality in Rental Accommodation (CERA) notes older
people experience significant barriers to accessing and retaining housing:

“Landlords who have minimum income requirements can make it difficult for
anyone living on a pension or other fixed income to rent an apartment. Many
landlords are also hesitant to rent to older people for fear that they will become
disabled — and a “burden” to the landlord — in the future. Where an elderly ten-
ant does develop health conditions that require modifications to their unit or an
apartment building, landlords will frequently avoid making the necessary
changes, forcing the tenant to either live in uncomfortable, unhealthy — and of-
ten dangerous — circumstances, or try to find alternate housing. Sadly, “aging in
place” is impossible for many elderly tenants. 7223

The potential reasons behind the ageism in rental housing are multiple -- and may reflect eco-
nomics, path of least resistance/ operational ease, or perceived efficiency. It may reflect in
some cases a lack of knowledge, training or education on the needs of an older population
among the operators, boards, and management companies, as well as “because they can”
(power imbalances and legislative vacuumes.)

In 2007/8 the Ontario Human Rights Commission looked at discrimination in housing and the
ways it affected many groups. The Commission concluded that many of the problems in rental
housing and access to housing were symptoms of systemic human rights violations. The Com-
mission noted that the Human Right Code provides a range of tools to address violations of
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housing rights and situations affecting access to housing because of Code grounds, even if sec-
tion 2 does not explicitly create a freestanding right to housing.226

(a) Separating discrimination from relevant distinctions

Housing discrimination is conceptually challenging for several reasons. First, numerous distinc-
tions are regularly made in housing law, policy, and practice that affect identifiable groups such
as older adults. Landlords and sellers often make distinctions based on what they believe is
prudent management and efforts to mitigate risk that requires them to exercise some selectiv-
ity in accepting new tenants or requiring existing tenants to leave. 227

Housing programs are often framed in terms of meeting the needs of certain groups (such as
low income seniors), and by necessity exclude other groups. Reaching a specific age is often one
of the criteria for receiving benefits such as shelter allowances. Seniors' housing often operates
as "special programs" under human rights laws. Separate housing for seniors is not usually con-
sidered as discriminatory. Much of this housing is geared to income and intended to ameliorate
a historically disadvantaged group. Nonetheless some aspects of seniors' housing or the ways in
which it is operated are discriminatory towards older adults. The issue of housing discrimina-
tion forces us to critically examine how we promote health and well-being in housing; the ways
in which we assist groups with distinct housing needs (including seniors, persons with disabili-
ties, people who are homeless); and how we are addressing consumer concerns.

Increasingly popular, supported housing models of housing for older adults often make within-
group distinctions based on individuals' needs and functional abilities for their initial assess-
ment of eligibility and in determining the point at which persons must leave. The fact that these
supported living environments are functionally a combination of housing and health or related
supports further complicates housing discrimination analysis. In the housing field, there are of-
ten competing responsibilities and expectations placed on providers-- to provide housing and
services, to reasonably accommodate individuals, and to balance individual versus collective
needs. Providers may struggle with balancing concepts such as providing some degree of "aging
in place" and reasonable efforts to accommodate persons, along with other competing legal
responsibilities to not provide support and services that could be characterized as institutional
care.

(b) Potential for ageism in rental housing generally
People in a position of authority, such as building managers, owners or directors of non -profit
society boards, are able to exercise considerable power over older adults who rent. This may be

a broad reflection of societal attitudes, but it may also reflect the absence of business or regula-
tory norms that reinforce appropriate or inappropriate behaviours.
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(i) Age related discrimination

Discrimination in housing may occur at any point in housing, from the screening process for po-
tential tenants, to contractual requirements having a differential impact on older tenants, to
the way some or all persons are treated in the housing, to the point at which the older adult is
being required to leave.

Housing researchers have found age related discrimination in several countries, including the
United Kingdom, the United States and Japan.?*® Legally condoned ageism may be manifested
in the fact that laws are often under-inclusive, by excluding the type of rental housing in which
older adults are likely to live or by giving older adults fewer protections. In many Canadian ju-
risdictions, several types of rental housing in which predominantly seniors live, such as
supportive housing and assisted living, are specifically excluded from regular tenancy legisla-
tion, and the laws they are covered by (if any ) do not have equivalent protections in tenancy,
and may not have safeguards in terms of service standards.??® The result is that tenants in these
types of housing may have less security over rent and service cost increases, fewer rights of pri-
vacy, less control over the landlord’s entry, and fewer legal remedies.

Supportive housing and assisted living are not heavily regulated across the country because
there is an assumption that consumers can exercise choice between providers, thus placing
upward pressure on service standards. The Special Senate Committee on Aging notes consum-
ers can only “vote with their feet”, however, if there are other suitable and affordable
supportive housing options to which they can turn.?*°

This type of systemic discrimination against older adults in rental housing is not a phenomenon
limited to Canada. In the United States, the federal Fair Housing Act 21 does not include age as
a protected group, and their federal Age Discrimination Act of 1975% only covers publicly
funded housing, not privately owned housing.za3

Age related discrimination in housing can be manifested in a wide variety of ways, for example:
by refusing the person's application; in the terms or conditions on which the accommodation is
offered to the person; by deferring the other person's application for accommodation or ac-
cording to them lower order of precedence in any waiting; by denying or limiting access to any
benefit associated with the accommodation; or by evicting the person.

Older adults can be subject to direct discrimination. In some seniors’ housing, managers have
openly acknowledged that they will not rent to those who are 85 years and older (“the oldest of
the old”) because they are seen as “more trouble” than their younger senior neighbours who
are likely to be less frail or disabled.”®* Operators and managers may assume that older adults
are more likely to damage an apartment because they have a walker or wheelchair (particularly
a motorized one), likely to be less capable of keeping the apartment in a good condition, or that
they might set a fire by accident, etc. Even ordinary business risks become exaggerated when
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older adults are being considered. An older renter is seldom given any reason, let alone the real
one, for being turned down or why the tenancy agreement was terminated. This creates evi-
dentiary problems if the person tries to challenge the refusal. 233

These types of discrimination reflect social perceptions both about people with disabilities and
perceived likelihood of disabilities among older adults. They reflect failures to reasonably ac-
commodate the needs of older adults. They also reflect adverse impact discrimination and
systemic discrimination. 236

(ii) Exploitation and legal onus

Both advocate experience with older tenants and the research literature indicate that exploita-
tion of older tenants happens.”?” In both the non-profit and private rental markets, some
landlords purposefully exploit older tenants by holding on to security deposits which they are
legally required to return. They may intentionally neglect suite or building repairs®*® or may
unlawfully evict the occupants. Older renters are forced to move so the suite can then be
rented to younger tenants who will pay more.”* Less than reputable landlords purposefully
have older tenants sign fixed term tenancy contracts. This permits them to easily rid themselves
of anyone who is considered "difficult", and avoid having cases brought to rental arbitration
over problems that may be occurring in the building. The abuse of process has proven to be a

very effective means for them to keep the remaining older tenants fearful and 'in line'. >*°

Older tenants sometimes find they are being evicted because they are trying to enforce their
rights. The Landlord and Tenant Board has the authority to refuse or delay an eviction in these
circumstances. However the Interpretation Guidelines note that the tenant has a higher
onus.?*! Tenants must prove that the reason for the application to evict was because they were
trying enforce their legal rights or other accepted motivations. However, as the Guidelines and

caselaw point out, it is often difficult to prove another person's state of mind.?*?

(iii) “House rules”

It is not unusual to see older adults in subsidized and seniors’ housing in many parts of Canada
facing arbitrary and unreasonable internally imposed requirements and practices (“house
rules”).?* Houses rules may be limited to a particular building or systematically applied by pub-
lic (social) housing authorities in their tenant policies or tenancy agreement. House rules can
have legitimate purposes, assuring safety and fairness to tenants. House rules can also be in-
fantilizing and sometimes restrict older adults’ tenancy or other rights.

It is not uncommon to find unreasonable house rules in rental housing where seniors live. For
example this may include grandchildren being prohibited from visiting “because this is a sen-
iors’ building”; and rules that limit who can visit and how long guests can stay (“the two week
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rule- a visitor may stay no more than 14 days total in a twelve month period”). Two rules spe-
cific to social housing are described in greater detail below. Provincial tenancy law in Canada is
often silent on house rules generally, with Manitoba’s Residential Tenancies Act being a notable
exception 244

House rules need to be considered in terms of their objectives, the method of achieving the ob-
jective, and in the context of the fairness to tenants generally and to specific groups. Perhaps
one of the more troubling types of housing policies and one that creates the much controversy
are those related to smoking. The issue significantly reduces the affordable housing stock for
older persons who smoke.?*?

(iv) Suitability of the housing stock

Ontario Human Rights Commission in “Time for Action” noted a number of housing issues nega-
tively affecting older adults in the province, including reduced housing affordability (leaves
them vulnerable), the age and condition of the housing stock, the lack of barrier free design (af-
fecting the older person’s ability to live there if physical or mental abilities decline), cost factors
- adapting and renovating existing buildings can be costly, not designed for those with special
needs, e.g. more insulation/sound proofing to accommodate older persons who are hard of
hearing, and the housing location often did not encourage access to the community. Housing
and care facilities for older persons should be close to amenities such as stores and transporta-
tion and near to other people.

The Commission notes that ageism occurs when planning and design choices do not reflect the
circumstances of all age groups to the greatest extent possible.”?*® Even though many provinces
allow certain rental housing stock to be designated specifically for older adults as “seniors’
housing”, there may be few if any requirements as to which rental housing can legitimately be
designated in this way. As a result, a growing number of these apartment buildings or com-
plexes are often not suited to the basic physical needs of many older adults (particularly those
older adults with some degree of physical impairment). The housing often lacks basic consid-
eration of good environmental design (steps, ramps, railing, lighting, safety features etc.)
Developers often ignore other important considerations such as the location of the housing
relative to the kinds of services that seniors commonly need and use. Seniors’ housing built be-
tween the 1960s to 1990s (the period when the federal government was providing funds for
affordable housing) is often unable to accommodate newer independence technologies such as
motorized scooters and bulky electric wheelchairs that need to be plugged in.

(v) Failure to accommodate
Older adults’ needs and capabilities can change as they age. When this happens, they frequently

find there is little or no effort by housing authorities or property owners to accommodate their
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changing needs, in spite of the specific requirement under some human rights laws for reasonable
accommodation in the area of facilities and services.

“Accommodation” in this age-related context could mean any range from minor to major adjust-
ments (usually more the former). It may include training staff to understand age-related changes
among tenants; changing a door handle or altering physical design of the suite, room and amenities
of the housing to accommodate strollers, walkers or wheelchairs; or having some level of suppor-

. . . . 247
tive services available to them such as home care so that the older adults can “age in place”.

In an ageism-permissive environment, some housing providers will make little if any effort to
adjust the living environment to meet the person’s changing needs. Instead the older person is
expected to “put up with it” or move on to other “special” accommodation (e.g., housing with
supports). The overall result is to deny older adults access to appropriate housing, support and
care, or to force them into segregated special housing which may place significant restrictions
on their independence in exchange for support or care.**®

It has been pointed out that age-related discrimination in housing often intersects with age-
related discrimination in health and community services. *** In many communities, health and
community resources such as home support have remained underfunded relative to the grow-
ing need. In many Canadian communities, these services have been drastically cut back,
providing fewer hours of support to those in need. The parallel discriminations can lead to older
adults having important needs going unmet, with increased risk of morbidity and mortality or
being “pushed” into long term care. Top down discrimination filters its way through successive
layers to negatively affect the lives and independence of older adults.”°

(c) Potential for ageism in social housing

Subsidized housing or rent geared to income housing as it is referred to in Ontario is directed to
people who have low incomes. By its nature this may create a potential power imbalance be-
tween the owner or operators and the tenants. While many staff members are very supportive
of the tenants, in many buildings, staff may receive minimal training for the job (especially on
understanding aging, or tenant relations).

(i) The charity game

Ontario communities and charitable institutions have a long history of providing shelter and
some supports for “the elderly, poor, and the dependant”, beginning in the early 1800s with
“houses of industry” and “ houses of refuge” , and later developing into the various types of
homes for the aged. The individuals were highly dependent on the charity of local organizations
and municipalities. Up to the 1960s, residents of these facilities were called “inmates™ and the
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operators were referred to as “keepers™". While the pejorative language has fortunately gone, a
few vestiges of the "be thankful for what you have" attitude sometimes remain.

Seniors who rent identify having experienced several types of problems and forms of age-
related discrimination from those who operate and manage the rental housing, springing from
ageism and the marginalization of older people with low income. The difficulties they experi-
ence include: insulting behavior and insensitivity to their needs; having their legitimate
concerns about the staff or the way that the building is run ignored or downplayed; threats and
harassment (when they raise concerns, being told "you're lucky to be subsidized" and “if you do
not like it here you can go somewhere else”); infringement of their rights to privacy; and
threats of eviction if they complain.”>* Societal ageism leaves some landlords or staff feeling
entitled “to keep them in their place, because that’s all they deserve”. When low income older
renters face a problem with discrimination or harassment in their building, they often cannot
leave, as there is no affordable place to go.

These issues are very similar to those faced by other marginalized groups such as single moth-
ers with children, and immigrants who are housed in similar accommodation, basically anyone
who has few choices in terms of affordable housing and less power. However, age can also cre-
ate important differences. Older adults frequently have less knowledge of their legal rights as
tenants and a tendency to defer to authority. They often have fewer financial and physical re-
sources to be able to use the available methods of redress such as tenancy mediation. They also
have fewer social resources for self advocacy or advocacy by others.

(ii)“Over housed” / under utilization

Older adults more than any other age group are likely to face widowhood, which creates a spe-
cial set of housing challenges, and arguably unfair burdens. In social housing under the law,
when a spouse dies the tenant (typically an older woman) is expected she will leave her home
and move to a smaller unit.”*? The assumption is that if she continues to live there she is “over
housed” and the social housing is “underutilized.”

The Cooperative Housing Federation of Canada (CHFC) notes

“Governments, as managers of taxpayers’ money, try to guard against the perception
that a subsidized member may be receiving “too much housing space”. With growing
waiting lists for affordable housing, governments are increasingly viewing the issue

as one of “making good use of a scarce resource”.”>>

On one hand, it is understandable to strive to meet the needs of the other tenants with larger
families for appropriate housing. However, CHFC also notes the significant negative impact that
forced relocation (as opposed to where people chose to downsize), and the fact that it affects
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largely older women.”** At least one human rights case in British Columbia has heard this type

of forced relocation matter, although the Tribunal found the rationale for the rule justifiable
(Bone v. Mission Co-op Housing Association, 2008 BCHRT 122). *°

Housing policy bases the argument for these moves within building or community on the need
for housing stock “efficiency”, but in the process, the often frail older adults are treated as in-
animate objects to be moved about. CHFC points to tangible costs (such as bearing the moving
expenses at a time of diminished resources) and the very important intangibles such as the loss
of sense of community and continuity when long time residents are forced to leave the housing
cooperative because there are no one bedroom units in the co-operative.

Housing policy of this nature is also ageist in that it ignores the older woman or older man’s so-
cial and physical needs. Socially, it effectively restricts and undermines the family connections
(there is no space for them to visit or care for her if she has an acute illness). The older adults’
physical world also shrinks to smaller environments, the person is forced to live with and is ex-
pected to accept less and less. Recognizing the overall impact of occupancy standards, the CHFC
has put forward motions at their 2005 and 2006 Annual General Meetings for more flexible ap-
proaches by government and providers to the occupancy standards so that seniors would not
be forced to move out of their housing co-operatives.?®

(iii) Two week rule

In Ontario when the rent is geared to income, the person is limited to the length of time they
can have guests. For example Waterloo Region Housing policy states the guests may stay two
weeks without needing the property manager’s permission and the tenant must advise the
property manager of the guest. To be able to stay longer requires asking for permission in writ-
ing, and the property manager may refuse in a variety of circumstances.?’

A two week visitor rule in subsidized housing may be intended to avoid situations where other
income earners are staying in the apartment and their income is not being considered in estab-
lishing the amount of the subsidy. Undeclared income may unfairly deprive others in need of
rent geared to income.

However, advocates note that these guest policies have a disproportionate impact on lone
mothers.”® The rule also works to the significant disadvantage of (and creates a much greater
burden on) any older adult who becomes ill or frail and needs the assistance of a family mem-
ber after a period of hospitalization. Without the family support, their health and safety
becomes jeopardized. The policy also ignores that a family member is usually there at substan-
tial personal cost and is not an income source. House rules like the two week rule impede older
adults’ ability to “age in place”; they also mean the older adult is more likely to need public re-
sources such as home care because family members are effectively shut out.
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In the 2008 consultation on housing discrimination in Ontario, the Ontario Human Rights Com-
mission was told that strict enforcement of these policies can have far reaching effects on the
ability of tenants to maintain their privacy and lead normal lives while at the same time main-
taining their housing. If the guest is deemed to be an illegal occupant, the tenant’s subsidy can
be revoked and the tenant may be evicted.”’

(iv) The 120 days rule

In ordinary rentals, individuals come and go as they please. In Ontario when the rent is geared
to income, if a person is absent from the apartment for more than 120 days, except for medical
reasons, the tenant then becomes ineligible for rent geared to income. **° They are entitled to
stay in their unit but will be paying market rent.

This rule works to the particular disadvantage of older immigrants or any older adult with a
good relationship with an extended family, and where there is a cultural expectation of parents
and grandparents being with them on extended visits (for example, seniors with South Asian or
South East Asian backgrounds) . Some Aboriginal seniors for example may live in an apartment
in town or the city during the winter and spend summer months on reserve with extended fam-
ily, living on the land, being with family and teaching grandchildren. The 120 day rule appears to
be based on the idea that if a person is “truly low income”, she or he should have little if any
supports or family relationships.

(v) “Mixed housing” dilemma

In recent years, service providers working with seniors in several Canadian jurisdictions have
expressed concern about an emerging housing policy strategy in their cities. “Hard to house”
younger persons with severe mental illness (many of whom are homeless or at risk of home-
lessness) are priority for housing and are moved to what has traditionally been social housing
for seniors.”®* Older adults in the now “mixed” housing environment often feel extremely vul-
nerable in this environment, and some can become increasingly isolated.?®?

This might be seen as competing “rights” or needs of two vulnerable groups to appropriate
housing. An anti- ageism lens however highlights that (a) vulnerable groups should not be put in
positions where they are competing for scarce resources, and that the scarcity is an artefact of
broader housing policies; (b) at a housing level, changes are typically made without consulta-
tion with older adults as key stakeholders (older tenants are treated as irrelevant) and (iii)
pragmatic concerns that the persons with chronic mental illness are being housed without ade-
qguate support, creating safety risks for them and for frail older tenants. In some cases, risks for
the older adult may come from the new tenant, in other cases, or from the new tenant’s entou-
rage (“friends from the street”).
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Toronto Housing Commission began a pilot in November 2008 to establish an integrated sup-
port network to promote the community and mental health needs of all residents, while
ensuring the seniors population is fully supported to age-in-place. The study allows for Toronto
Housing Commission to “review the impacts on seniors who live in buildings that, due to a large
number of small bachelor units, have had an influx of residents experiencing a multitude of
complex issues related to mental and physical health, substance use, heavy reliance on social
assistance, and street acculturalization.”?®® The pilot includes diverse committee of agency
staff, Toronto Community Housing staff and tenant leaders.”®* The pilot is expected to continue
until the summer of 2009.

(d) Potential for ageism in retirement (care) homes

Retirement homes (or “care homes” as these they are referred to under the Residential Tenan-
cies Act) have been recognized as having a special blend of rental housing and support services
in Ontario. The term “retirement home” commonly used by the public and private industry and
the legal term “care home “ will be used interchangeably below.

A "care home" is a rental unit where the tenant receives personal care services due to medical
disability, commonly advanced age. Residents of this type of housing with supports are typically
in their mid eighties, some entering at this age and others moving in their mid seventies and
growing older there. Under Ontario law, all care homes are required to provide housekeeping,
laundry services, assistance with transportation, and recreational or social activities.”® They
may provide other services, such as meals and personal care.

(i) An area of confusion

Retirement homes are often confused by prospective tenants and the general public with other
types of services such as boarding homes, or at the other end of the continuum --long term care
(nursing) homes. Retirement home suites may comprise a few units within a building, a whole
building, or part of a larger facility that also offers long term care. It is often not possible for in-
dividuals to know what types of accommodation and service a building offers simply by its
name.

The care services of the care/retirement home will depend on the individual’s needs and can
include personal care or activities of daily living - assistance with dressing, bathing, feeding, or
help taking medications; incontinence care; assistance with personal hygiene; assistance mov-
ing around (ambulatory assistance); personal emergency response services; and nursing care.”®®
A person may have anything from mild impairment to fairly significant physical or mental im-
pairments and live in a retirement home. There is no specific level of individual need or
disability identified as appropriate or inappropriate for care homes.
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To a large extent governments have taken a non- interventionist or laissez-faire approach to
this kind of housing. Over the years, the primary legal approach to the special character of the
retirement home housing has largely focused on providing contractual rights information (“so
people know what they are signing”). For example, each tenant is to be provided with a Care
Home Information Package (“CHIP”) at the time of entering into an agreement to help clarify
exactly what they can expect to receive in terms of services and the costs associated with
these.”®’

While required by law, the requirement is not always honoured by retirement home operators,
even those who are deemed within the industry to be accredited. Clarity of legal information is
important for any consumer and any renter. However, the only real effect of the CHIP require-
ment is that the landlord cannot legally increase rent or service charges until that information is
provided.*®®

There are some important legal safeguards already in place for persons entering into contracts
for this type of housing in Ontario. The care home agreement must be in writing (in an ordinary
tenancy, terms can be written, oral or implied); and the person has a (limited) opportunity in
the beginning to consult a third party and step away from the contract if the person changes his
or her mind. To some extent these are seen as mechanisms to enhance clarity, build consumer
awareness of what they are contracting for and help address part of the power imbalances that
might otherwise occur for prospective older tenants, many of whom will have lower functional
literacy. The difficulty, however, is that the approach equates “information” with “consumer
power” or “choice”, when real choice may be much more elusive in this housing context.

Unlike many other Canadian jurisdictions, retirement home tenants in Ontario have some of
the general protections available to other tenants, including timing and notice of rent increases.
However, there are a number of ways in which the tenancy legislation is weaker for retirement
homes than for either an “ordinary tenancy™ or for long term care facilities (nursing homes).
Compared to ordinary tenancy, less notice is required for service cost increases in care homes.
Tenants are subject to forced mediation and eviction for change in health. In contrast to long
term care, there are few standards for care and support services and less effective recourse.
Each of these problems or differences is described below.

The retirement home industry relies heavily on “consumer choice”. However, for the market to
operate effectively certain conditions must be met
0 consumers must have an adequate supply of products or services to chose from
0 they must have adequate information about the products
0 they must be capable of exercising choice (that is they must have decisionmak-
ing capacity and be free from coercion or undue influence) and
0 they must have recourse when things go wrong. **°
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These criteria are noticeably absent in retirement homes and similar types of supportive hous-
ing in Canada.

(ii) Lack of standards

Retirement homes vary considerably in the scope of the services they provide. One of the grow-
ing concerns for Ontario retirement homes and similar types of housing for seniors in many
other parts of Canada is the lack of standards, regulations and effective oversight. Outside of
regulations that generally relate to tenancy, building safety and individual rights, the industry is
largely unregulated. The Advocacy Centre for the Elderly notes that tenants have few if any
remedies when it comes to the quality of care and supports provided in retirement homes. >’

It has been argued that in effect, some retirement homes function as “bootleg “ or under-
ground nursing homes in that they are providing care, support and services to older adults with
the same level of needs as some persons in long term care homes, but without the same regu-
latory safeguards.?’! For example, some retirement homes have locked units and use restraints
on tenants, without providing any of the rights protection or other safeguards provided to resi-
dents of long-term care homes.?”?

The Advocacy Centre for the Elderly also points out that the retirement home system lacks ac-
countability or enforceability of legislation, regulation, policies, and enforcement mechanism
that the Ministry of Health and Long-Term Care has within the long-term care system and this
double standard fails to ensure the safety and protection of retirement home tenants.?’® Draw-
ing on their experience with problem care homes and the lack of effective industry oversight,
the Advocacy Centre for the Elderly stresses:

“There is clearly a need for a comprehensive regulatory scheme for retirement homes so
that all seniors can live in environments that that promote their independence to the ex-
tent possible, while also ensuring their safety and protecting their rights. 274

(iii) Patching the quality and safety gaps

In the past ten years, several Canadian jurisdictions have undertaken considerable efforts to
establish standards and guidelines for housing similar to Ontario’s retirement homes. In British
Columbia, a registry and administrative system of standards and guidelines for services was de-
veloped for “assisted living”, albeit still leaving a lacunae in terms of tenancy protections.

In 2007 the Ontario Seniors Secretariat undertook a consultation on possible regulatory ap-
proaches for retirement homes, including a third party regulatory model, (industry) self
regulatory model, or municipal regulation. In its submission to the consultation on regulating
retirement homes, the Advocacy Centre for the Elderly noted the special characteristics of the
homes and the people who live there that made these models inappropriate. The Advocacy
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Centre for the Elderly has proposed that a more suitable alternative is to have a provincially run
tiered, licensed approach with agreed upon standards for the various tiers.?”

One of the many forms of ageism within society is the systemic subordination of older adults’
interests to those of others. Arguably, that is evident where the interests of private industry to
minimize government oversight consistently take primacy over the interests of the older per-
sons living in retirement homes or other supportive environments to a safe and secure
environment with reasonable quality of care and support. The lack of enforceable regulatory
standards and the lack of enforceability in retirement homes can create a systemic disadvan-
tage and a significant burden that other adults do not experience.

Mahoney has argued that “In essence, care home tenants are reverse hostages held by care
home operators. ‘No on else will house them and take care of them,” operators tell the gov-
ernment, ‘so stop criticizing us and leave us alone. Otherwise, we’ll dump them right back in
your lap.” Landlords are given benefit of law, lest they withdraw their services and throw re-
sponsibility for these vulnerable adults back on the state. “*”®

(iv) Fewer legal safeguards

Like ordinary tenancies there are legal restrictions on retirement homes on how frequently they
can have a rent increase (once in twelve months).?’”” On the other hand, retirement home ser-
vices costs to the tenant can be increased more often as long as the landlord provides the
tenant with at least ninety days written notice.”’® Tenancy agreements that set costs for an
identified period cannot be altered during that period.

The care home tenant may face significant housing (service) costs increases. As a result, many
tenants, especially those whose support needs are fluctuating as a recent of an acute or longer
term condition are in a precarious position of not being able to anticipate whether they can
continue to afford to live there. Some older adults may try to hide their changing needs so that
they will not be seen as needing more and therefore more expensive services.

(v) The illusion of aging in place
Older persons should be able to reside at home for as long as possible.
from United Nations Principles of Older Persons
As previously noted, older adults who rent in Ontario often find that they are living in aging

buildings environmentally unsuited to the physical needs of the tenants who are growing older.
Similarly, there may be little effort for some housing providers to accommodate to their chang-
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Ill

ing needs. The commonly held expectation is that the older tenants will “move on” to some-

place else.

Under the current legal framework for care homes, security of tenure is tied to a person having

a constant state of health. If his or her health needs changes for the better or worse, a care
home landlord can apply to evict a tenant, alleging either the tenant no longer requires care or
by claiming that the care required is beyond what the landlord can provide.279 Moreover, ten-
ants who experience a health crisis and are taken to hospital may find upon their discharge
from hospital that the retirement home refuses to take them back. In effect they are being
evicted with no legal cause under the governing landlord-tenant legislation.?*°

Care home tenants have a right to dispute their landlord’s application for eviction but they
must first go to mediation where parties may agree to contract out of their rights under the
Act. ® However as Elinor Mahoney, an Ontario community legal aid worker, has noted:

“Care home tenants are the only group facing mandatory mediation when their
shelter is at stake, and the prospect is not a healthy one. What chance does a
dependent, vulnerable (and probably unrepresented) tenant have in mediation
against a well-dressed, soft-spoken care home operator who swears that the
tenant’s care needs can no longer be met? No wonder the treatment of care
home tenants in the [Act] has been labelled “anti-advocacy” by concerned

groups. «282

Mahoney points out that sometimes care home residents are blamed for the effects of their
disabilities. They are labelled “hard to house” by governments, bureaucrats, landlords, and so-
cial workers. Problematic behaviours are treated not as symptoms of illness but as character
defects. She states “Sympathy is reserved for the poor care home landlord who must cope with
this behaviour. It is the landlords who are given benefit of law, lest they withdraw their services
and throw responsibility for these vulnerable adults back on the state. «283

(vi) Accessibility in retirement homes

Retirement homes are intended for older adults and that obviously includes older adults with
disabilities. There is a responsibility of all private and public providers under Ontario’s human
rights law to accommodate to the point of undue hardship the needs of persons with disabili-
ties as it relates to the right to occupancy of accommodation and when providing services, good
and facilities. *** However, the Advocacy Centre for the Elderly has noted several potentially
discriminatory and ageist practices among some retirement homes in the general area of acces-
sibility. These include:
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e residents relying on mobility devices (such as wheelchairs or scooters) are not welcome
in the communal dining areas (since these devices make other people feel “old” or “dis-
abled”);”®

e residents who cannot enter the dining area on their own (or with a walker) must eat
their meals in their room or they are required to pay an extra fee for “tray service” for
these meals to be delivered. 2%°

Some retirement homes have policies limiting access within the home (e.g. “no motorized vehi-
cles are permitted in the common areas of a retirement home”) and the policies are applied
even if the resident is able to demonstrate that he or she is able to safely operate a motorized
vehicle.?®” These internal policies significantly affect the older adults’ ability to live there, and
use the basic retirement homes services for which they are paying.

(vii) Precarious tenancies

Older adults who reside in retirement homes often experience a precarious tenancy. Ordinary
tenancy law provides for on-going "tenure" for almost all tenancies, i.e., tenancies "automati-
cally renew" at the end of the term or period. The tenancy can be ended by the landlord only in
specific circumstances. However, for care homes; if certain conditions are met, a care home
landlord can require the tenant to give a Tenant's Notice of Termination or to agree to an
Agreement to Terminate as a condition of, entering into the tenancy agreement (i.e., the ten-
ant’s notice is "pre-obtained"). 288

This creates a true "term" tenancy which can be enforced by the landlord. The landlord can
then decide to not renew the older adults’ term tenancy at the end of the term for any reason
he or she sees fit. This mechanism (and ones like it in other Canadian jurisdictions for similar
types of supportive housing) effectively undermine the basic security of tenure that is consid-
ered so fundamental to tenants of any age. The use of term tenancies also becomes a way that
some landlords “keep tenants in line”, especially those brave enough to raise concerns about
the services provided. The landlord simply refuses to renew the tenancy. It has a strong chilling
effect on other older tenants.

Widows and widowers in care homes are also in a precarious position following death of a
spouse. Under ordinary tenancy law in Ontario when a person named on the tenancy agree-
ment dies, his or her spouse can continue to live there under the same terms of the tenancy.
This is referred to as the spousal assumption.”®® However, there is no spousal assumption for
retirement homes or social housing.”® Instead the person is simply considered an “occupant”.
The “new” widowed tenant “starts from scratch” and the application may be denied or the per-
son may face higher rent and service costs.
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The issue has been raised in at least one British Columbia human rights case (Paulsen v. Terra
Property Management Ltd [2007] B.C.H.R.T.D. No. 471) where the tenancy contract re-
quired that “If any tenant leaves, the remaining persons whose names are shown cannot take
over the tenancy or the premises without the written consent of the landlord.” In Paulsen, the
plaintiff (a widow/surviving spouse) argued among other things that the provisions discrimi-
nated against her based on her marital status.?*' The discriminatory effect of the lack of
tenancy protection for (usually female) spouses has been argued in legal cases affecting
younger women in social housing, relying on a Charter analysis.”** The issue of the lack of ten-
ancy protection has also arisen in the context of a surviving family member living with and
caring for an elderly parent who eventually dies.””

A similar issue can arise in cooperative housing, in the context of death of a member. Each
household in cooperative housing has one membership (the “One Member Rule”). In Ford v.
Lavender Co-operative Housing Assn. [2009] B.C.H.R.T.D. No. 38, the complainant (a widow)
successfully argued that the application of the Cooperative’s One Member Rule was discrimi-
natory in that it prevented her from obtaining security of tenure in her family home. The rule
had required her to apply for co-operative membership after 23 years of residency, leaving her
continued residency in her family home up to the discretion of the board of directors who
would determine her ”suitability” at that time.”*

(viii) Care home evictions

In the Ontario Human Rights Commission consultation on housing discrimination, tenant advo-
cates raised important concerns about accommodation and the criteria for eviction and eviction
processes under the RTA for persons living in care homes. The tenant can be evicted if the care
home operator feels they cannot meet the tenant's care needs.*”

The special eviction process for care homes has several negative and disproportionate impacts
on persons with illnesses and disabilities. For example, the criteria for eviction treat tenants
who live in care homes because of age and/or disability, differently from other tenants. A care
home tenant’s security of tenure is inappropriately made contingent on his or her state of
health. It has been argued that the process set out in the RTA for care home evictions provides
less protection to vulnerable older people with disabilities living in care homes, when more
safeguards were warranted.

As previously noted, the only recourse through which a care home tenant can dispute the evic-
tion is mandatory mediation, which can lead to poor outcomes for tenants when adequate
steps are not taken to address power imbalances. Also many care home tenants have mobility
problems, cognitive difficulties and other impairments, yet they have less time than other ten-
ants to seek advice and to obtain legal assistance.
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Very importantly threats of eviction under s. 148 could be used by housing providers to make
care home tenants more compliant and prevent them from raising legitimate complaints. The
Human Rights Commission was also told that the LTB may not always apply the Code principles
of the duty to accommodate to the point of undue hardship when considering a landlord’s ap-
plication to evict a tenant for reasons relating to a Code ground.

(ix) Special housing issues -- mental health

Among the many groups of older adults who experience age related discrimination in housing,
those with mental health conditions are particularly vulnerable. Aging adds another important
layer they can experience in seeking and retaining housing over the life course. The Psychiatric
Patient Advocate Office in Ontario (PPAQ), in its brief to the Ontario Human Rights Commission
on housing discrimination, for example points out that tenancy is often refused because many
landlords and housing providers incorrectly assume that the person with mental health condi-
tion will be a “problem”. They note:

“Due to the vulnerability of and discrimination against many mental health con-
sumers, there is often a power imbalance between consumers and housing
providers, allowing particular landlords to mistreat consumers with little or no
consequence. For instance, landlords will harass residents, ignore valid com-
plaints and permit substandard living conditions for people with a mental illness
due to negative attitudes and stereotypes. The paucity of available housing en-
sures individuals are afraid to speak out against improper landlords or to leave
and seek alternate accommodation.” *%°

Geriatric nurses, housing advocates, and social workers have pointed out that older adults with
acute mental health problems who are leaving hospital or whose medications have been modi-
fied are vulnerable in their return to housing. They may be discharged from hospital early, left
without supports and not given the chance to stabilize, thereby running the risk of falls, confu-
sion, or confrontations with others, each matters that can lead to an eviction.?”’

Another issue for mental health consumers is confidentiality of personal health information.
One commonly raised question is what information can or must be shared with landlords as
part of the screening process. In addition, landlords sometimes release confidential health in-
formation to third parties without the consent of the resident. The PPAO notes, for example,
that some landlords will call a resident’s doctor with the goal of taking him or her to hospital in
circumstances that clearly do not require this intervention. **®

Section 27(4) of the RTA permits a landlord to enter a rental unit if written notice is given at
least 24 hours before the time of entry to determine if the rental unit is in a good state of re-
pair, fit for habitation and complies with health, safety, housing and maintenance standards.
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The PPAO points out that this can be extremely subjective and is susceptible to abuse; landlords
may use this provision to harass tenants, especially mental health consumers, and impose their
own values on tenants and their living conditions. 299

The PPAO emphasizes the importance of building awareness and knowledge. The PPAO notes

“'The Residential Tenancies Act is also silent about the training of the [Landlord
Tenant] Board. Members of the Board encounter numerous people from many
different walks of life, including those with mental illness. Accordingly, Board
members should receive initial and ongoing training respecting mental illness. A
culture of understanding and acceptance of mental illness is essential if we are to
be an inclusive and caring community. >
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Part VI Access to Justice

“Access to justice is a huge obstacle in the administration of both
civil and criminal justice for older persons.” ***
Advocacy Centre for the Elderly, 2008

Older adults in Ontario experience a wide range of barriers to enforcing their rights, most of
which are structural and systemic.

A. The general issues

The Law Commission of Ontario points out that older adults may experience a variety of barri-
ers in accessing the legal system and enforcing their rights. Older adults may be unaware of
their legal rights, particularly when it comes to such issues as their rights as residents of retire-
ment homes.*® They may also experience physical barriers in attempting to access the legal
system, including a lack of accessible transportation or services. For older adults in care homes,
the care home staff may be their main link to external resources. Fixed incomes and the limited
breadth of Legal Aid Ontario coverage can be impediments to justice. The Advocacy Centre for
the Elderly points out that court proceedings are often lengthy and there are an insufficient
number of lawyers practicing elder law and knowledgeable about areas of law affecting older
adults.

However, there are many more considerations affecting access to justice. For example, the le-
gal process often pits an individual against someone with whom they have an ongoing
relationship - a landlord or home care agency — so that many people who face real and serious
barriers are reluctant to file complaints. This means that they will often wait until they have al-
ready suffered substantial harm before trying to deal with it. Formal and informal advocates
can face significant challenges when acting for older adults and advocating for them in systems
on which they are dependent or will need. There is the ever-pressing need to address ‘conflict’
while recognizing the reality that the older client must continue to use the service of the service
provider with whom they are having conflict. There can be also challenges in dealing with “ex-
perts” and other professionals when acting for the older client.

B. Information sources

Although public legal information has made important strides to make the law more under-
standable and accessible to many, it is still geared to the functionally literate person. That
leaves many older adults, including older and more recent immigrants, at significant disadvan-
tage. Written information is helpful for some, but does not meet the needs of older adults
whose cultural background has traditionally used oral communication to share information.
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Increasingly in many parts of Canada, public information on the law and government informa-
tion about services and entitlements has been shifting from people sources to virtual sources
such as the Internet. The Special Senate Committee on Aging notes that a reliance on web-
based information assumes a basic level of literacy and people’s ability to access the internet.*®
Many older adults, particularly older women, do not have access to or cannot use the Internet.
In 2007, about one third (33.8%) of all men aged 65 and over and less than one quarter (23.1%)
of all women aged 65 and over in Canada accessed the Internet at home and only about 1% of
seniors used computers in public places like libraries.*® Internet use still is largely limited to
higher income seniors and those with higher education.

C. Complexity of the law

Many areas of housing are exceedingly complex. For example, Toronto’s Rent Geared to Income
Guide which explains the law for staff and directors of staff or directors of co-operative and
non-profit housing providers is 213 pages.’®> The Advocacy Centre for the Elderly’s manual
for practitioners on long term care and retirement homes now runs over 600 pages. The
Landlord and Tenant Board website includes twelve different forms (including one to determine
if one’s housing is covered by the RTA in the first place). Most of these have filing fees attached.

Other Canadian research has indicated the incredible complexity and frustrations of working
through social assistance systems and seeking housing if one is an older sponsored immigrant
whose sponsorship has broken down. The person tries to navigate both immigration and social
assistance systems, facing significant procedural, language and cultural barriers along the
way.306

D. Legally sanctioned power imbalances

In the Ontario Human Rights Commission consultation on housing discrimination, tenant advo-
cates raised important concerns about tenants with mental illnesses (which can include older
adults), who are vulnerable to eviction and homelessness when they are unable to effectively
assert their rights under the RTA before the Landlord and Tenant Board. For example, they may
not understand the legal issues at stake in a hearing at the Landlord and Tenant Board. There is
no provision to appoint a legal case worker or litigation guardian to act on the behalf of a ten-
ant who is mentally incapable of filing an application and pursuing a remedy at the Board. This
interferes with the ability of tenants with mental illnesses to enforce their rights, including de-
fending themselves against eviction. Tenants may not properly recollect events, understand the
legal process, remember to attend at hearings or retain legal representation until after an evic-
tion order has been enforced. These issues are equally pressing and relevant to many older
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adults who mental capability is deteriorating and who are facing evictions. Community social
workers (where they exist) and health care providers who may be in contact with the older
adult rarely have knowledge about these systems and procedures.

E. The issue of time

Timely access to justice is essential for any group, but has special import for older adults and
those with precarious or deteriorating health. Time is important for older adults in two ways—
first in terms of having adequate time to recognize there is a problem, know where to turn for
help and support, and to be able access that assistance in a timely manner. Thus many short
timeframes in areas such as housing evictions will work to the systemic disadvantage of the
most vulnerable older adults.

Secondly, procedural processes that entail delay will also work to the systemic disadvantage of
older adults and may effective negate their rights. Where the administrative process is lengthy,
whether that is in the human rights field or other areas, it may be many months or even years
before a decision is made on whether the complainant will receive basic procedural entitle-
ments, such as a hearing before an independent and impartial board to determine if their rights
were violated.>”’

There is a lack of recognition that this delay may effectively mean no remedy for the older indi-
vidual.*® For example, in the recent human rights case, Banghart v. Elgin Condominium
Corporation No. 1, 2009 HRTO 13, the Tribunal turned down an application to expedite the
case, although the complainants were aged eighty-eight and eighty-four.>®® Age alone should
not be the determining factor, but it can be part of group of factors that affect effective use of
existing legal remedies. It is not only the original case in which this is determinative, but also if
either side seeks a review or appeal of the case. Older adults will tend to be disadvantaged
whenever cases are delayed, reviewed or appealed.

In many cases the person is expected to use the administrative remedy as a last resort. This ap-
proach makes sense if the issue can be addressed properly at a more direct level. However for
many of the issues that older adults experience, the “paper remedies” have little, if any, foun-
dation in fact. Older adults or others acting on their behalf may be forced to go through
processes that will have no real result but delay.

F. Limited jurisdictions of Ombudsman and Coroner

Unlike other Canadian jurisdictions, the Ombudsman Ontario office has limited jurisdiction over
the health care sector, which means that there is less opportunity to question the procedural
fairness within health systems in the province.*’® The Ombudsman’s jurisdiction within the
area of health and housing includes fourteen Community Care Access Centres (CCACs), the
Health Services Appeal and Review Board, the Health Professions Appeal and Review Board,

70

Commissioned by the Law Commission of Ontario August 2009



Law Commission of Ontario Ageism and the Law

fourteen Local Health Integration Networks, and the Long Term Care Branch. The Ombudsman
Ontario office does not have jurisdiction over hospitals, which constitute a significant area of
provincial health care budgets.311 Jurisdictions related to housing include the Ministry of Mu-
nicipal Affairs and Housing, and the Landlord and Tenant Board.

It has been noted that any watchdog agency such as a provincial ombudsman will automatically
be limited in its function. It can examine the functioning of government departments and minis-
tries within a business model, but treats each department as separate (i.e., as silos). As such, it
is unable to identify the interaction effects among ministries.>*” These are all important consid-
erations because health and housing law, policy and practice issues affecting older adults often
involve an interplay of responsibility between ministries.

Jurisdictional policies can facilitate other potential areas of vulnerability for older adults in the
context of housing and health. For example, Ontario has a process for coroners to investigate
the deaths of seniors in long term care. However, deaths of residents in retirement homes do
not need to be reported to the coroner in the same manner as deaths in long-term care homes
even though some retirement homes serve a similar older adult population and are used as de
facto long-term care homes. Recognizing this gap, in 2009 the Advocacy Centre for the Elderly
in its brief to government recommended that Bill 115 (An Act to Amend the Coroners Act) in-
clude an amendment to section 10(2.1) so that it could include deaths of residents of
retirement homes.>"

There are wide swaths of health law, policy and health care in which older adults are the pri-
mary the recipients or “beneficiaries”. Where there are problems in the health care system,
omissions, lack of protections, or where the existing processes are basically ignored, these legal
and social gaps disproportionately affect older adults.

G. Nondisclosure of rights and lack of effective recourse

One of the common themes in many parts of health related law, policy and practice in Canada
is the “illusion of recourse”, which is simply the fact that review and appeal routes on health
matters may exist on paper but do not actually function. For example, it has been pointed out
that while there is a review process for the Community Care Access Centres, the CCAC staff of-
ten do not let the clients know about this and clients are not informed how to exercise their
rights.>'* Moreover, while a person has the right to appeal a CCAC decision to the Health Ser-
vices Appeal and Review Board,*" only termination of services can be appealed, not the quality
of the services.>'® The Health Services Appeal and Review Board also states that they cannot
deal with bill of rights issues.>"” Thus, older adults may have a bill of rights, and “rights™ for
community care services, yet they lack real mechanisms for the enforceability of those rights.

Continuing Legal Education of Ontario (CLEO)'s publication on Home Care Bill of Rights explains
the clients rights. It states that if the individual has gone to the CCAC for a review and has not
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received satisfaction, the person may consider suing the CCAC for breach of contract. This is a
highly unlikely response for older adults in need of publicly funded home care,*® given that Le-
gal Aid does not cover these types of matters. CLEO notes that community law clinics offer free
legal aid advice, although not all of them cover home care issues.>’® There is also the broader
issue of whether there are any appropriate legal remedies in contract law for breach of the cli-
ents’ rights in the first place.>*

H. Seeking remedies: ageism in the context of human rights law
1. The problem of under- inclusion in Canadian human rights law

Age as a protected ground in human rights law, a necessary but not necessarily sufficient
step.

In general, older adults have not had the same level of protection in provincial or territorial
human rights law or federal human rights law in Canada as other vulnerable groups. Although
considerable attention has been given in law to the Canadian Charter of Rights and Freedoms
as “the mechanism” for rights protections, the Charter only applies to “government” action.
Provincial and territorial human rights laws have a much broader scope in that they cover both
public (that is, government) and private bodies.

Age is still not a uniformly included protected ground in human rights law with respect to dis-
crimination in “services, facilities and accommodation ordinarily available the public” in some
Canadian jurisdictions (for example, Alberta®*** and Newfoundland and Labrador). **? Age was
only added as a protected ground in this particular area within British Columbia’s human rights
law in 2007/8, when ““age™ was also expanded to cover all persons aged 19 and over. Prior to
that, British Columbia’s "age protection” only covered ages 19 to 64.

Alberta does not include age as a protected ground in tenancy under the provincial human
rights law. Similarly, Newfoundland and Labrador does not include age protection for occu-
pancy of a dwelling unit, or anywhere except employment. Even there, the age protection only
covers people aged 19 to 65. New Brunswick includes age as a protected ground in services
available to the public but does not provide age protection in contracts.>*?

As a result, for many years older adults in many parts of Canada have been excluded from hu-
man rights protections or had to try to seek redress “through the back door” under other
protected grounds such as mental or physical disability. In effect, this simply reinforces the
stereotypes about older adults as being mentally or physically disabled and dependent. More-
over, even under disability grounds sections, older adults’ circumstances may not come within
the scope of the law.
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2. Potential under-inclusion in disability

Discrimination issues affecting adults in later life often reflect an intersection of their status as
older adults with other conditions such as physical disability. Section 10 (1) (a) of the Ontario’s
Human Rights Code defines disability as: any degree of physical disability, infirmity, malforma-
tion or disfigurement that is caused by bodily injury, birth defect or illness [emphasis added].

The definition section on disability then goes on to offer illustrative examples “and, without lim-
iting the generality of the foregoing, includes diabetes mellitus, epilepsy, a brain injury, any
degree of paralysis, amputation, lack of physical co-ordination, blindness or visual impediment,
deafness or hearing impediment, muteness or speech impediment, or physical reliance on a
guide dog or other animal or on a wheelchair or other remedial appliance or device.”

Other types of disabilities covered by Ontario human rights law are: a condition of mental im-
pairment or a developmental disability; a learning disability, or a dysfunction in one or more of
the processes involved in understanding or using symbols or spoken language; a mental disor-
der, or an injury or disability for which benefits were claimed or received under the insurance
plan established under the Workplace Safety and Insurance Act, 1997.

These definitions will cover some older adults’ circumstances, but not all. While court cases
emphasize that human rights legislation is to be read in an expansive and purposeful manner,
and case law has expanded the human rights understanding of disability to include “social
handicap”, on its face this definition of disability may fail to include some disabling conditions
that arise by virtue of aging. Yes, in some cases there may be an identifiable “iliness” or bodily
injury per se (as might be considered for the case for a stroke or “brain attack”) causing the dis-
ability. In other cases there may not. Instead it may “simply be aging” --- bodies wearing out, as
is often the case with osteoarthritis, significantly affecting mobility and the person’s abilities to
carry out day to day activities. Given that these types of disabilities are much more common
among older women, the current definition may leave loopholes and a wide gender gap.

Another gap within Ontario’s human rights law is it that only speaks of “past and presumed dis-
abilities”. Section 10 (3) of the Code states

“The right to equal treatment without discrimination because of disability includes
the right to equal treatment without discrimination because a person has or has had
a disability or is believed to have or to have had a disability. “ (emphasis added)

However s. 10(3) would not cover common situations such as a landlord’s failure to rent to

older tenants because he or she believes that the older person applying for tenancy will de-
velop some form of disability or will become a burden (perceived future events).
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The issue of discrimination, disability and perceived future events has come to the attention of
the courts. For example, the Supreme Court of Canada considered the meaning of the word
“handicap” under the Quebec Charter of Rights and Freedoms in the context of employment in
Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Montreal (City);
Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Boisbriand (City),
(the “Mercier” case).*** The Justices identified that courts should adopt a multidimensional ap-
proach as opposed to a strict bio-medical approach that considered the socio-political
dimension of the term. The emphasis should be on human dignity, respect and the right to
equality rather than merely on the biomedical condition. The Court pointed out that a handicap
may be real or perceived, and a person may have no limitations in everyday activities other
than those created by prejudice and stereotypes.

While Mercier can be informative to the discussion of ageism and disability, the complainants in
the case had actual health conditions but no functional limitations. Older adults seeking or
wanting to maintain their housing may or may not have a condition or functional limitation at
the time of application. Their situation is based is the assumption that that they will develop
some form of disability in the future even if it does not exist now. Some jurisdictions such as
Manitoba have expressly identified perceived disability as included in the meaning for disability
for the purposes on protection from discrimination under the human rights law. %

3. The problem of intersecting identities

One of the many challenges that older adults face in the context of discrimination cases, is that
their circumstances often reflect an intersection of factors, such as age, gender and disability,
or race, family status, or age and mental disability. Older women with disabilities are especially
vulnerable to discrimination as a result of the combined effect of advanced age, severity and
occurrence of disability, and their socio-economic status (many have spent a lifetime outside of
the paid workforce and therefore have limited income sources).>?® Meyer-Harrington notes
that “to be old, female, and poor is a triple jeopardy”. In these circumstances, it is less impor-
tant to separate any one element as the “cause” of the discrimination and look at how the
factors combine to leave older individuals or the group disadvantaged.327

The Ontario Human Rights Commission has for the past decade explicitly recognized the impor-
tance of intersecting identities.>*® While complainants are not required to only list one ground
on which they believe they have experienced the discrimination, the actual interpretation and
analysis in human rights cases tends to fall back to the position of applying only one entry point
into analysis — older people, for example, are likely to be seen as either old or disabled. How-
ever this oversimplifies and reduces what are actually very complex systems of oppression.
Canadian Research Institute for the Advancement of Women points out that prioritizing one
identity entry point (i.e. gender) or one relation of power to the exclusion of others (i.e. race,
class) misrepresents the full diversity of people’s lived realities. Social categories such as race,

74

Commissioned by the Law Commission of Ontario August 2009



Law Commission of Ontario Ageism and the Law

class, gender, sexualities, abilities, citizenship, and Aboriginality among others, operate rela-
tionally; these categories do not stand on their own, but rather gain meaning and power by
reinforcing and referencing each other.??

4. The burden of responsibility

In the human rights area, the traditional perspective has been that “accommodation” is a joint
process. There is considerable responsibility of the person claiming the “difference” to help the
other party understand how he or she might be accommodated in order to access and benefit
from the entitlement in question. The challenge for many older adults in the context of housing
and the health care system in particular is that the systems are very complex. The individual
may know what his or her special circumstances are. However, the joint responsibility presup-
poses that the person also knows the housing or health care system well and the available
resources, which is often not the case. As a result he or she may not be able to identify ways in
which accommodation may be accomplished.

5. System changes: human rights law

There have been recent changes in the human rights law system in Ontario. In particular there
has been a shift from the Human Rights Commission as “gatekeeper” to “direct access” to the
Human Rights Tribunal.**® Although this lauded by some®*' as avoiding screening, reducing
backlogs and giving direct access, it creates significant disadvantages for many vulnerable
groups, including older adults. In part, this is because the human rights tribunal process is a
complex administrative law process with many procedural and evidentiary requirements. Only
40% of new claimants have legal counsel.

Some groups such as the Accessibility for Ontarians with Disabilities Act Alliance (AODAA) have
identified a number of major weaknesses and limitations in the changes including (a) it had not
decreased the backlogs; (b) the lack of administrative fairness; (c) the technical rules; (d) lack of
representation; and (e) the general complexity.332

The AODAA notes
“The Tribunal has a new, longer, more detailed application form than in the
past. It is not safely completed without a lawyer. Once in the front door, the rules
set up a series of demanding procedural steps and exacting time-lines, leading to
a hearing. All of these are very risky to navigate without being represented by a
lawyer.”

They point out

“...Given the rules that the tribunal has adopted, a discrimination claimant would
be foolhardy to try taking on the Human Rights Tribunal process without a law-
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yer. ...There are detailed procedures, they are complex and they serve as a trap
for the unrepresented....anyone who goes before that tribunal unrepresented
goes forward at their own peril. They need to have legal representation...We
warned the tribunal and all the plain language in the world in their rules or their
forms don’t remove that need.”**

They further express concern that the Ontario Human Rights Commission is losing its capacity
for education, and raising awareness at a time in which the international stage is calling for ca-
pacity development.**

Conclusion

Throughout this paper, a number of themes have arisen. First, ageism and the law is not as
much about chronological age per se, as it is the social construction of aging. Ageism reflects
the way that society (including its laws or absence of laws, its policies, and practices towards
older adults or adults generally in that society) is structured to include older adults or leave
them at the margins. Much of the law as it relates to older adults is represented by what is
not there, such as lack of regulatory safeguards in the type of housing in which they live, and
the lack of effective redress.

Second, ageism frequently intersects with other statuses such as socio-economic, as well as
gender, disability, or race to create the negative effects seen in later life. Efforts that focus only
on the age component of ageism to the exclusion of these other intersecting identities are
unlikely to produce a rich framework for understanding aging and the law and the effects of the
law on older adults. Understanding the role of and the intersection of gender with ageism is
essential. Many of the areas in which the law has disproportionate impact on older adults’ lives
are at transitional points such as widowhood.

Third, ageism is very wide ranging in its manifestations. This is particularly evident in the ways
that housing laws are structured (especially which interests are captured in those laws) and in
many health care practices. Also, when taken together, ‘small issues’ that individually might
not seem to present a disproportionate burden on older adults, can reflect a wider spread so-
cietal pattern of devaluing, subordinating, marginalizing and facilitating the invisibility of older
adults. As a result, substantive equality and social justice are often illusory.

Fourth, guiding principles for responding to older adults in the context of law and policy, such
as independence, participation, security, dignity, and respect for diversity, can be valuable
starting points. However, any guiding principles in this area must be able to take into ac-
count both the life of the mentally capable, independent individual and the person whose
mental capability , physical or social resources may be deteriorating. They are both older
adults, and they may be the same person at different points in life. Guiding principles must also
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be able to acknowledge interdependence --the ongoing relationships that older adults may
have with others, including family and service providers. Finally, older adults experience innu-
merable barriers in terms of access to justice, reflective of the subordination of not only their
interests, but those of many other marginalized persons. Efforts to address these barriers are a
necessity, but they will not be sufficient to assuring a more inclusive and more responsive legal
and social system that includes older adults.
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