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Foreword

Despite many reforms in the family legal system in Ontario, the most recent studies show that those trying to
access the system still find it costly and confusing to navigate.

The Final Report of the Family Justice Working Group of the Action Committee on Access to Justice in Civil and
Family Matters (April 2013) and Dr. Julie Macfarlane’s Final Report in The National Self-Represented Litigants Project:
Identifying and Meeting the Needs of Self-Represented Litigants (May 2013), both released after the Law Commission
of Ontario’s Board of Governors approved this Final Report in our family law project, but before its release, continue
to call for change. Our Report focuses on the early stages of people’s interaction with the system, when they are
making the decision about whether to invoke the legal system, and integrates into consideration of the effectiveness
of the system not only the factor of affordability, but also characteristics such as literacy, whether people live in
rural and remote areas, culture, language, gender, disability, Aboriginality and others.

Many of the reforms that have been instituted have been linked to the courts. On the basis of in-house research,
commissioned research papers and consultations with both users of and workers in the system, we have
concluded that at the earliest stages, for various reasons, family disputants need effective access to resources that do
not necessarily draw them into the court system but, rather, allow access to the courts when needed. Furthermore,
some reforms, intended to increase access to justice by ostensibly reducing cost, may be less valuable to
those whose circumstances are related to low income than to those who are more likely to be able to afford
assistance. Our central recommendation, multidisciplinary multifunction centres (that is, comprehensive
delivery services), acknowledges the relationship between, and confluence of, legal and non-legal problems
facing families, the importance of knowing how diversity can affect the value of various reforms and the benefit
of the assistance of “trusted intermediaries” in helping those who, for whatever reason, are unable to access the
system themselves.

The Board of Governors, comprised of appointees of the founding partners, the judiciary and members at large,
approved this Final Report in February 2013. The Board’s approval reflects its members’ collective responsibility to

manage and conduct the affairs of the Law Commission of Ontario, and should not be considered an endorsement
by individual members of the Board or by the organizations to which they belong.

o V2 Pl

Bruce P. ElIman, Chair, Board of Governors Patricia Hughes, Executive Director
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EXECUTIVE SUMMARY

EXECUTIVE SUMMARY

The Law Commission of Ontario has focused its assessment of and recommendations with respect to the family
law system in Ontario on the need to increase inclusivity in the justice system, to acknowledge and respond to
Ontario’s pluralist character, and to address the continuing problems of affordability and multifaceted problems
that face families in crisis.

We assess the current system against benchmarks, make suggestions about changes to further satisfy the benchmarks
and recommend the development of multidisciplinary, multifunction centres or comprehensive services
at the early stages when people in family disputes seek assistance about whether they have a legal problem and
if so, how they might most effectively proceed.

Over the past few years, there has been considerable study and reform of the family law system. Yet problems of
complexity and difficulties for unrepresented litigants in particular remain. We recognize the considerable work
that has already been done by the government, the courts, academics and community organizations, build
on it and advance it by bringing the nuance of diversity and the emphasis on comprehensive services to the
forefront of formal legal services.

We have prepared the Report in two Parts, with a common Introduction and a review of Part One at the beginning of
Part Two. In Part One, we provide background, including assessing the strengths and weakness of the current
system through an “access to justice” lens, paying particular attention to whether and how the system addresses the
challenge of diversity, facilitates early and effective access to information, is responding to the increasing cost of
legal services and the interrelationship between legal problems and other problems experienced by individuals facing
family breakdown. In Part Two, we suggest ways to improve existing entry points to help facilitate access to
family justice services. The changes we discuss in Part Two are necessary for and support the creation of the
comprehensive delivery of services which we recommend at the end of Part Two.

Our approach is designed to increase access to justice through the provision of sufficient information and
assistance to enable family members involved in family disputes to make a decision about whether they want to
enter the family legal system and if so, how to take subsequent steps. It is premised on an understanding that
the legal system is affected by and in turn affects other aspects of society, such as the increasing pluralism of
Ontario society and the interdisciplinary nature of family disputes.

In Chapter Il of Part One, we provide an overview of the current family justice system, including the reforms
undertaken since 2010. We discuss legal information and self-help tools, legal advice and representation,
dispute resolution, counselling and other supportive services and briefly, services for children. We assess the
current system against benchmarks.

Although there is a great deal of information available, in print and on the internet, it quickly becomes
complicated and difficult to navigate. There are many different sources, each emphasizing its own mandate. While
the internet may make it easier for many people to access information, for others, it is difficult because they do not
have ready access to computers or possess computer literacy and in some cases because they live in remote
areas lacking high speed internet. People with low levels of literacy or whose first language is neither English nor
French are likely to find written information particularly inaccessible and even if they can read it, may find it
almost impossible to apply to their own circumstances.

Although online information may be helpful for many people, others will require in-person assistance to understand
it. However, much of the information provided in-person by the formal system is linked to the courts. Yet not all
persons with family concerns will want to begin at the courts — or even end there.

We summarize the difficulties faced by unrepresented litigants and their impact on the system. The lack of
affordability of legal representation remains a serious problem, one not fully compensated for by the recent
reforms. We discuss developments such as limited scope retainers and the contribution law students make to the
system. We briefly review the reforms to the court system that seek to make it more accessible to litigants and
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more effective. These efforts are designed to resolve low conflict and relatively uncomplicated cases more
quickly, freeing up resources for high conflict and more complex cases. We also review a range of “counselling”
services available to people facing family crises.

In assessing the current system against our benchmarks, we note the plethora of information and the difficulty for
people with certain characteristics in accessing it, understanding it or applying it to their own circumstances. People have
similar difficulties with “self-help” tools. We are also concerned with how much of the in-person information
provided by the legal system assumes that people will be looking to the court to resolve their problems. Furthermore,
the current system does not adequately address the multiple problems facing people that led to or exacerbate
their legal problems or that make the legal problems even more difficult to resolve in the long term. Finally,
while we are aware that various actors in the system have in many ways responded to the diversity of Ontario’s
population, we believe more can be done in this regard.

Chapter Il of Part One surveys the richness of Ontario’s pluralist character, the changes in the status of women
and evolving relationships between men and women, the challenges facing persons with certain disabilities, the
extent of low literacy skills, the reality of living in remote locations, legal changes such as recognition of same-sex
marriage and the composition of Ontario families and the implications of all these factors for people’s
interaction with the family legal system. We explain why we believe the family law system should identify
advancing substantive equality as an overriding value through the way it addresses and incorporates these
factors and circumstances.

In Part Two, we make suggestions for changes to the system that should help fill in remaining gaps. These
changes also set the stage for the comprehensive entry points we recommend. As far as online information is
concerned, we suggest the need to create a “hub” that brings the information into a more comprehensive
format. We also believe that the most basic information needs to be made available where people will see it
when they are thinking about their family problems — when they are shopping or waiting for a doctor’s
appointment, for example. We believe that “trusted intermediaries”, at community centres, or similar
places, can be particularly helpful in explaining the information to people with related ethnic backgrounds,
persons with certain disabilities, those with low levels of literacy and others for whom the legal system and its
language (even when apparently simplified) seem too formidable, as well as helping them with the self-help
tools. We stress that trusted intermediaries must have appropriate training and access to resources to help
them fulfil these responsibilities.

Even at early stages of the process, people will need access to legal advice. The reality is that full legal
representation will not be available for everyone. Although we are cautious about unbundled services, especially in
family cases, we acknowledge that they are an accepted part of service delivery. We emphasise, therefore,
that lawyers delivering services through limited retainers appreciate the pitfalls. We refer to approaches that
have been taken elsewhere to provide legal services in more affordable ways, without necessarily endorsing them.
We also discuss how students’ contributions could be extended, as long as they are properly trained and appropriate
limitations are placed on what they are permitted to do. Extending paralegals’ scope of practice to include family
law is controversial; however, we conclude that this possibility should not simply be dismissed, but rather
considered carefully, noting that concerns David Morris, who reviewed the five years of regulated paralegal
practice in Ontario, expressed about training and standards of professional conduct be adequately addressed.
Throughout, it is important that the needs of those whose lack of familiarity with the system and whose
circumstances make the system particularly confusing and difficult to navigate be identified and addressed in
how information is delivered and in the availability of appropriate intermediaries, for example. Finally, increasing
access to expertise to help the multiple problems that often accompany family legal problems will contribute to
the resolution of the legal aspects of their disputes.

These and similar changes we consider in Part Two would help meet the benchmarks by providing initial
information when people need it, simplifying access to information, providing assistance to make the system
intelligible to newcomers and people whose circumstances prevent adequate interaction with the resources
available. With this assistance, people may more readily determine if they want the help of the legal system or if it
is, the approach most likely to resolve it. Properly trained, students and possibly paralegals will be able to provide
certain kinds of services that help people interact with the system. However, implemented as discrete programs,

Law Commission of Ontario



EXECUTIVE SUMMARY

these changes would not provide the seamless process that we have included among the benchmarks for an
effective and responsive family law system.

The remainder of the Report explains why we believe the development of comprehensive (multidisciplinary,
multifunction) services is the most effective way to provide access to the family legal system. We propose that these
services be implemented according to the principle of “progressive realization”: that government define its end
goals, that it implement what is feasible and identifies the gap between the goals and what has been implemented;
the objective is to move forward in a progressive manner towards the goals until they are achieved. Realistically,
there must be adaptation to changing circumstances; however, having a vision of what is to be achieved helps us
to understand what must still be done.

It is crucial that family problems be viewed in a holistic manner, both to help identify whether the problems really
need resolution in the family legal system or whether the resolution of other matters (financial or mental health
issues, for example) will either mean that a couple finds that they do not need to break up, after all, or if they
still want to dissolve their relationship, it is easier to address the legal aspects. These services will also allow a more
satisfying response to issues related to ethnicity, gender, Aboriginality, low literacy skills and other characteristics
that we have discussed throughout the Report.

We treat the development of interprofessional services in the health care sector to be a helpful analogy, albeit an
imperfect one. We also find existing models of multidisciplinary, multifunction delivery of services to provide an
excellent foundation for our own recommendations. The health care initiative differs from our approach because
it primarily, although not exclusively, is limited to health care providers (and does not necessarily include doctors) and
we advocate the inclusion of non-legal experts. The other existing models differ from our vision because
although they involve multidisciplinary expertise, they tend to be limited to particular groups (such as particular
ethnic or cultural communities, women who have experienced domestic violence or people living in rural
communities); in contrast, we recommend services that are not dedicated to identified group or community,
but rather integrate the kinds of assistance that people who find dealing with the system difficult for whatever
reason —cultural identity, disability, living in remote areas, low literacy skills, among others. We emphasize that
we do not believe (for instance) that everyone can be identified by their membership in a particular ethnic
group; nor do we think that all members of a particular group will share the same viewpoint or needs. The same
is true of other characteristics. Yet these are “markers” that reveal difficulties in dealing with the system that can
be addressed with different forms of assistance that will be available to all those who require that particular help.

In Chapter IV of Part Two we explain that the stage for the approach we are recommending has been set by
Ontario’s willingness to create partnerships among service providers of various kinds. We consider the challenges
in creating this model, the need for quality assurance, how these comprehensive entry points must be linked to
rest of the system and how this model will satisfy the benchmarks through 1) providing accessible initial information
where people are likely to see it in places they frequent; 2) a single information hub, with the assistance of trusted
intermediaries, that will help people decide if they want to pursue their family problem through the family legal
system; 3) offering coordinated resources responses to the multidisciplinary nature of family problems; 4) developing
programs in consultation with affected communities; 5) responding to problems of affordability without
compromising the quality of services; 6) offering a seamless process from early stages to final resolution through
systematic linking of the comprehensive entry points to later stages of the process; and 7) being based on a
sustainable model developed in conformity with the principle of progressive realization. These services may all
be located in a building or virtually; there may be a “centre” that links services elsewhere. Form will vary according to
location and need.

Our Recommendations appear in Chapter V of Part Two: that 1) the major family law stakeholders engage in a
process to develop comprehensive (multidisciplinary, multifunction services), including identifying the relevant
services that meet criteria of accessibility, diversity (inclusivity), timeliness, effectiveness and other characteristics
of the benchmarks set out in the Report; identifying the challenges and ways to address them; identifying
relevant programs and services that already exist and ways to integrate them into the new services; developing a
process for accreditation of multidisciplinary service centres; and developing a strategic implementation plan;
2) the plan incorporate both the principles of progressive realization and a method of evaluation; and 3) the
Ontario government facilitate the creation of two pilot projects in two areas of the province, one urban and one
rural, that meet the benchmarks.
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We have focused our
analysis on the need to
increase inclusivity in the
justice system in a way
that acknowledges and
responds to the increasing
pluralism in Ontario society
and the heterogeneity of
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I. WHAT IS THE LCO’S FAMILY LAW PROJECT ABOUT?
A. Placing the Project in the Context of Family Law Reform

In 2010, the family justice system was described as a “system in crisis” by Chief Justice
Warren Winkler.! Listening to Ontarians suggested that “access to resources in family law in
the form of information, legal and social assistance, and resolution of family law problems
for low and middle-income Ontarians is a priority issue for the civil legal system”.?
Our consultation process in support of this project confirmed that users and workers also
perceived the system to be in crisis. Making changes to improve access was viewed as a
high priority.>

Many stakeholders have heeded calls to reform the family law system. The commencement
of the LCO'’s project in 2009 was followed by a time of intense reform efforts by the
Ministry of the Attorney General, Legal Aid Ontario and other stakeholders in the family
justice system. Most notably, the Ministry of the Attorney General undertook a number of
reforms of the system around the theme of “four pillars” over the period 2010-2011,
which we discuss later in this Report, with the objectives of offering the same service
suite to all courts that hear family cases and of improving the experience and outcomes of
clients who are involved in the family courts. Other studies and bodies that have played a
major role in identifying and responding to the need for family law reform include the
following and we are grateful for the insights we have gained from them:

Recapturing and Renewing the Vision of the Family Court (“the Mamo Report”); *
The Home Court Advantage project; 5

The Superior Court of Justice Family Law Strategic Plan; ¢

The Ontario Court of Justice Family Law Vision Statement; ’ and

The University of Toronto Middle Income Access to Civil Justice Initiative.®

It has been important for the LCO to add value to what has been a crowded field of
family reformers, including most notably the government. We have not only built on
and complemented these initiatives, we have also attempted to tread a new path in
our analysis and recommendations. We have focused our analysis on the need to
increase inclusivity in the justice system in a way that acknowledges and responds to the
increasing pluralism in Ontario society and the heterogeneity of the population, continuing
problems of affordability of services and the multifaceted problems that face families in crisis.’

Despite a number of important reforms in recent years, which we discuss below, family
law disputants in Ontario continue to face difficulties that include gaps in responding
to the province’s diverse population, difficulties in understanding and using information,
lack of affordable representation and inadequate response to the multidisciplinary nature
of family issues. A recent study has found that unrepresented litigants find the system
“unwelcoming, hostile and denigrating”.'® Furthermore, many of the reforms have
focused on the role of the courts; yet people require more assistance very early in their
desire to resolve their family law problems. With these considerations in mind, we
asked, “what problems do people trying to gain access to the statutory family law
regime continue to face?” We identify what we have concluded are the most significant
ongoing difficulties for people with family legal problems, particularly for those
unable to afford a lawyer, and provide possible solutions to diminish their impact.

For the law to be effective for those who are subject to it, access to knowledge about the
law and capacity to negotiate the law, with or without assistance, is as important as “the
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law” itself. A “good” statute has limited value if it is difficult to understand and accessing
the rights it provides formidable. The LCO’s family law project is about how to make
accessing family law rights easier and more effective. We believe that this requires a
greater focus on providing more accessible information and affordable services in a manner
that is sensitive to the diversity of Ontarians. The project also recognizes that family legal
problems are often intertwined with other kinds of family problems such as financial or
mental health concems. A satisfactory solution to the legal issues thus requires incorporating
recognition of other relevant problems into the initial stages of addressing the legal
issues. Therefore, for the purposes of this Report, the family justice system is defined
broadly to encompass not simply lawyers, mediators and the court system but also
other professionals, services and organizations that are involved in assisting individuals,
whether formally or informally, in resolving problems arising from family breakdown.

B. Continuing Challenges

It is estimated that about 40 per cent of all marriages or relationships in Canada end in
a break-up,"" most of them uncontested.'? Although not always the case, family breakdown is
a profound social problem which can have negative consequences, primarily
for the family members in the midst of it but also for the community at large.

One study found that over 41 per cent of respondents considered their relationship
breakdown to be extremely or very disruptive to their daily life, with another 44 per
cent finding it somewhat disruptive.’®* Although challenges in intimate partnerships
may be resolved amicably, family breakdown may nevertheless be accompanied by
at least some pain and difficulty for those involved in the same way as any major
negative life event. It often has more than these effects, however, and may involve a
period of stress, instability, loneliness, hurt feelings and sometimes hostility. This is even
more so for families with children who are acutely affected by the dissolution of their
parents’ relationship. During the LCO’s consultations with children between the
ages of 8 and 13, they told us about how their parents’ breakup had affected them.

One boy talked about being woken up in the middle of the night by his parents’ fighting. Two
girls talked about having to call the police themselves for fear that their father would choke or
badly hurt their moms. One youth mentioned that she had to stay in a shelter with her mom
for a while after the separation. Another one mentioned that it was no surprise to her when her
parents separated and that she was relieved when her father left. For all of these children, their
parents’ separation or divorce was an extremely difficult time.'*

There is also an increased risk of mental and physical health problems during a marital conflict.’ In
addition, marital breakdown can affect extended family members, such as grandparents
when one of the parents prevents contact with grandchildren.’®

Family breakdown can exacerbate already existing vulnerability. Recent immigrants may
face problems such as a fear of deportation because of separation from their sponsor or
pressure from their community to stay in their marriage.'” Persons with a disability may
face isolation and difficulties accessing services and communicating now that the individual
who was assisting them is no longer with them.

It is not unusual for persons undergoing separation to face many challenges apart from
the legal ones. As Noel Semple points out, a divorce (or separation) means that the
cohabitation’s economies of scale are suddenly lost.'® Since many Canadian families
are economically vulnerable because of an increasingly high ratio of household debt to
income, a family breakdown can have a severe impact. '° Factors such as the availability
of childcare can affect the ability of the custodial parent to work outside the home.? A
study of abused women who left their partners found many had difficulty finding adequate



Since many Canadian
families are economically
vulnerable because of an
increasingly high ratio of
household debt to income,
a family breakdown can
have a severe impact...
Persons undergoing
divorce and separation
can face many challenges
not only of a legal and
financial nature, but
also those related to
safety-health and general
well-being.

INTRODUCTION TO PARTS ONE AND TWO

housing.?' Persons undergoing divorce and separation can face many challenges not
only of a legal and financial nature, but also those related to safety, health and general
well-being. These challenges can be, and are often, interconnected. They can include other
family law problems involving children (such as child apprehension or child abduction),
financial problems, consumer debt, employment and social assistance.??

One study indicated that about 50 per cent of the respondents in Ontario had one or
more justiciable problems (not necessarily family problems or linked to family legal problems),
with the average number of problems being over three.?? it found that “being a single
parent is related to experiencing multiple problems. Among respondents reporting
only one problem, 6.0 per cent are single parents. This percentage rises to 22.1 per cent
who are single parents among all those reporting more than six problems.”2*

Trebilcock noted the phenomenon of cascading problems in his review of the Ontario
legal aid system, making the following observation:

The initial problem may be a legal problem, but without early intervention, this problem may
trigger subsequent problems, legal or otherwise, such as greater demands on other social
welfare programs, social housing programs, physical or mental health programs, etc. Early
intervention is, in fact, cost conserving from a broader fiscal perspective in that it pre-empts
these cascades. But more than this it calls for a more holistic or integrated institutional response
where individuals with clusters of interrelated problems are not subject to endless referral
processes that are tied to particular institutions (a silo approach) rather than particular individuals’ needs
and leading to “referral fatigue” which leaves many problems unresolved.?

Indeed, a legal problem can be exacerbated because of the existence of other difficulties.
Our recommendations in Part Two relating to comprehensive services or multidisciplinary,
multifunction centres, reflect the need for our family justice system to be sensitive and
responsive to these multiple causes and consequences at an early stage.

Furthermore, one partner may well face greater difficulties as a result of the breakup
than the other. For example, the negative economic consequences of marital breakdown
are still borne disproportionately by women as a result of the differences between
men’s and women'’s labour participation and care for family members, including after
separation or divorce.?® The termination of a marriage or common-law relationship does
not always end the problems. Often the difficulties partners face continue; it is therefore all the
more important that they be addressed as soon in the process as possible. Of particular
significance is that domestic abuse does not end with the formal relationship. Between 2000
and 2009, although “most spousal homicides were committed by a current rather than a
former spouse”, about a quarter occurred after separation and the victim was more
likely to be female.?”

One of the biggest challenges to the system is the number of unrepresented
litigants. A study of unrepresented litigants being carried out by Julie Macfarlane still underway
continues to find that users of the system generally become “overwhelmed and
traumatized” as they move along the system.?® Estimates of the number of family litigants
who are unrepresented (by choice or not) range from 50 to 80 per cent.? Although more than
50 per cent of Macfarlane’s participants had a university degree, they still had difficulty
working their way through the system. Macfarlane comments, “This is a system that
makes smart people feel stupid,” and notes that even people who are legally trained are unable
to navigate the system adequately on their own behalf. Indeed, lawyers who represent
themselves say that they cannot believe that they are treated in the negative way they
are. Although workers may be as helpful as they can be, Macfarlane describes her
interviews as an “overriding tale of lament and woe”. Although family law disputants
keep being told to “get a lawyer”, many cannot afford to do so, are too “dispirited” or
they do not know what lawyers do. Of particular note is that participants in the Macfarlane
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study did not want to talk about the outcome of their disputes, but about difficulties
with the process. Macfarlane observes that these unrepresented users of the family law
system are in a difficult emotional state and need human contact as they move through
the system. Unrepresented litigants also pose challenges for lawyers representing other parties
in many different ways, ranging from the expectation that the lawyer will give them advice
to being the brunt of their anger; as well, the lawyers’ clients may not appreciate why it
may cost more to face an unrepresented litigant.°

It is crucial that families in crisis have access to an effective system for resolving their
disputes. Yet both users and workers in the family legal system have identified many
difficulties, challenges and frustrations with it, despite the reforms implemented over the past
few years. Our family law project has not attempted to address all the outstanding
issues with the entire family law system. Rather, it focuses on entry points to the system
in the belief that effective entry points with appropriate information and supports can have a
beneficial effect on disputants’ interaction with the rest of the system. It also brings to the
discussion a fuller consideration of the importance of diversity and the need to offer
integrated services in the family justice system. Appropriate responses to the pluralism
and changing nature of Ontario society are consistent with advancing substantive equality
in Ontario. Integrated services acknowledge that family legal problems are not insulated
from the other tensions and challenges in people’s lives and that legal problems are
more satisfactorily resolved if they are addressed in the broader context.

C. The History of the Project

The Family Law project was designed after considerable preliminary consultation. Even
before the LCO began full operations, an initial call for proposals had been answered
with a variety of family law proposals®' and we have received additional ones since. We
undertook a study of the division of pensions on marital breakdown as one of our first
projects, with the purpose of identifying “the” rule for when to value pensions.>? Our
recommendations in the final report were largely adopted by the Ontario Government as
part of its reforms of family law in 2009.3* Given the large number of quite different
proposals in family law, we held a Family Law Roundtable in September 2008 to determine
the most pressing issues requiring redress. Participants included clinic workers, private
lawyers, academics and representatives of community organizations, the Ontario government
and the judiciary. We subsequently released a paper setting out two options for a family
law project, one on process and one relating to the matrimonial home.>* Although both potential
projects received support, overall we determined that we could make a more effective
contribution to the area by developing a process-related project. Accordingly, in April
2009, the Board of Governors approved a project to explore entry points, formal and
informal, into the family law system. We released a Consultation Paper in September
2009.* Following consultations, we released the results; this paper did not attempt to analyse
the results, but simply reported them.2¢ The results have been considered in developing
the benchmarks in this Final Report, and taking into account reforms since the consultations
occurred, users” and workers’ comments, the background research, commissioned papers*”
and other feedback received up to the approval of this Report have informed our analysis
and recommendations.

The project has also benefitted considerably from the input of the Ad Hoc Project Advisory
Group composed of academics, members of the private bar, government representatives,
judges and workers in legal clinics and community organizations (see page iv of this
Report for a complete list of members).
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D. The Focus of the Project: Entry Points to the System

As we have said, our project has focused on “entry points” to the family law system: how
do people enter the system? What do they need to make navigating the system at the
front end easier? We do not address either later points in the system or substantive family
law. “Entry points” are the first approaches to resolving a family dispute an individual
may take outside his or her immediate family. Some of these entry points are not associated
with the formal justice system (such as doctors or religious advisers), while others are
part of the formal system (that is, all government services, such as Family Law Information
Centres at the family courts, and paid private services, such as those provided by a lawyer
or a mediator that can assist in the formal resolution of a family dispute). In considering
entry points, we use inclusivity or recognition of diverse experiences as an overriding
value and we take into account that people come to the family system accompanied by all the
other issues that have led to, arisen from or exacerbated their family legal disputes.

Entry points are critical as the manner in which the early stages of a family law problem
are dealt with frequently determine how the dispute is resolved. Points of entry can play an
important role in informing families about their options, referring them to relevant
services and advising them on the best way to address legal challenges and family
disputes in ways respectful of their religious, cultural, economic and other characteristics or
needs. Early intervention can often result in resolution before the need for litigation and the
courts to solve a family legal problem and, in the appropriate cases, this can result in a
better outcome for the family as well as a more efficient use of limited public resources.
We recognize, however, that family litigants may need the assistance that only courts can
provide and that in these instances, the court system must be available in a timely manner.
As we discuss later, this was one of the objectives of the government and the courts’
own reforms: freeing up “court time” and resources for high conflict and otherwise
difficult family matters.

Because of our focus on access or entry points, we do not consider the courts, except
to explain briefly the relationship of entry points to the courts and to describe the reforms
that have occurred in relation to court processes. These reforms have been designed
not only to make the courts themselves more “accessible” to family litigants, but also to
help them resolve their disputes at an earlier stage. Nor do we address methods of
entering the system other than those applicable to disputants seeking separation or divorce.
We do not, for example, consider child protection proceedings or issues that arise because
one partner or parent has been charged with a criminal offence in relation to the other
partner or children.

Similarly, we do not address situations in which the state compels individuals to enter
the system. For example, Ontario Works*® and the Ontario Disability Support Program?*
may require custodial parents to seek support from the other parent. These state interventions
may put extra pressure on the family justice system, in particular in conflictual situations.
Although this aspect of entry points may require further research, we have not included it
in our research and consultations and will not address it in this Report. We also do not
address in detail issues relating to children, although we acknowledge that they have
an extremely important and active part at entry points to the system.*® Identifying appropriate
children’s rights and how they might exercise them merits a specific study. However, in
this Report we do briefly address some of the main concerns about information for children,
who often feel left out in the family law process.*’

Some of the possible reforms we suggest build on already existing activities, while others

contemplate new activities. While some of what we suggest echoes the proposals of others,
we believe it is important to support these initiatives if they have yet to be implemented. We
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also make proposals for new initiatives, always aware that they are reliant on when
funding is made available. We add additional elements to those previously proposed by
others or to initiatives already implemented by government, Legal Aid Ontario, the Law Society
of Upper Canada and others. In this regard, the Ministry of the Attorney General’s response
to the Interim Report encouraged us “to consider proposals that maximize existing
infrastructure and the use of technology whenever possible” .2
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Il. THE CREATION OF BENCHMARKS

We have created “benchmarks” or criteria relating to the objectives that entry point
family law services need to meet for them to be effective. We briefly assess the existing
system against the benchmarks, as well as show how changes, some of them in the
short term, others in the longer term, could more effectively satisfy the benchmarks.
Although more immediate changes could usefully be implemented separately, they are
designed to create a long-term coherent approach to reform entry points significantly,
culminating in a redesign of how family members wanting legal help with their problems
would enter the system. The benchmarks accord with the steps most people are likely to
take in addressing their family disputes.*® They reflect features of the system necessary to be
responsive to differences among families and individual members of families, as well as qualities
necessary for an effective resolution of their disputes, such as access to affordable and
effective personal assistance.

An effective entry to the family law system meets the following benchmarks:

» provides initial information that is accessible to people in their everyday lives, including information
about possible next steps in their efforts to resolve their dispute;

» totheextent that the information is provided online, provides it through a single “hub”;

» provides written information that is accessible to those without adequate access to the internet;

» provides assistance for persons who might have difficulty accessing, reading, understanding or
applying the information;

» helps an individual determine the nature of their family problem(s) in a timely and effective way,
including whether their dispute “really” is a legal dispute;

» assists individuals to find the approach to resolving their problem that is as simple and timely as
possible, minimizing duplication of persons and institutions with whom the individual must deal and
promoting ease of communication and collaboration between different actors in the system (this
refers to a “triage” system that assists in allocating resources according to priorities);

» has the capacity to respond to different educational and literacy levels; the existence of domestic
violence; and factors such as cultural norms, Aboriginal status, gender, sexual orientation, age,
language, disability, geographic location and other major characteristics;

» develops programs and policies in consultation with affected communities;

» takes into account the financial capacity of individuals while ensuring the quality of service;

» recognizes and responds to the multiple problems that accompany family problems, such as
mental health or financial problems that may be a stimulus for or exacerbate family legal problems;

» offers a “seamless” process from early stages to final resolution; and

» is based on a sustainable model.*
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III.THE STRUCTURE OF THE REPORT

We have prepared the Report in two Parts for ease of reference, with this Introduction
in common.

In Part One, we provide background, including assessing the strengths and weaknesses
of the current family justice system through an “access to justice” lens, paying particular
attention to whether and how the family justice system addresses the challenge of diversity,
facilitates early and effective access to information, the increasing cost of legal services,
and the interrelationship between legal problems with other problems experienced by
individuals facing family breakdown. In Part Two, we examine ways to improve the existing
entry points to help facilitate access to family justice services by a larger number of Ontarians,
in particular the delivery of information, legal advice and legal assistance. The changes
we suggest here are necessary for and support the creation of the comprehensive
delivery of services (multidisciplinary, multifunction “centres”) that we recommend at
the end of Part Two. As we discuss in Chapter IV of Part Two, the use of the term
“centres” refers to a way of conceiving of the delivery of services and does not necessarily
refer to “bricks and mortar”.

Of particular importance are the changes in the system that have occurred since we
began this project; we have been careful to ensure that our focus has complemented
those reforms and that our suggestions for change and our specific recommendations respond to
gaps in the system that continue and to which most of the reforms were not directed.

The changes made to the Report between its interim and final versions (both in form
and in substance) reflect the submissions we received in response to the Interim Report
as well as further research and consultation with stakeholders. This Final Report was
approved by the Board on February 28, 2013 and has been posted on the LCO website*®
and otherwise distributed widely.
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PART ONE: A VIEW OF THE FAMILY JUSTICE SYSTEM
THROUGH AN “ACCESS TO JUSTICE” LENS

I. WHAT WE MEAN BY “ACCESS TO JUSTICE"

Access to justice has been defined simply as access to lawyers and courts and as complexly
as “an equal right to participate in every institution where law is debated, created,
found, organized, administered, interpreted and applied”.*¢ Broadly, it has been
described as “an integral part of the rule of law in constitutional democracies”.*” Valid
as these conceptions might be, they do not help in identifying the content of access to
justice. In this sense, increasing access to justice may mean ensuring physical accessibility to
the courthouse, simplifying procedural rules, using plain language in a statute, explaining
what the law means on the internet, provision of translation, dispute resolution
other than through the courts, legal aid and similar steps to removing barriers of various
kinds. A more comprehensive understanding of access to justice goes beyond the legal
system to encompass efforts to assess and respond to ways in which law impedes or
promotes economic or social justice, for example, recognizing the interrelationship of
these systems. In short, access to justice may involve steps to diminish substantive
injustice in society at large.

A more comprehensive

understanding of access to There have been many “access to justice” initiatives in Canada over the past decade,
justice goes beyond the several focused on the family legal system, including by academics and courts, among
legal system to encompass others. For example, in undertaking its “Middle Income Access to Civil Justice Initiative”
efforts to assess and several years ago, the Faculty of Law at the University of Toronto noted that “[a]ccess to
respond to ways in which civil justice by ordinary Canadians is one of the most crucial challenges currently facing
law impedes or promotes the legal profession” and that “a staggering number of Ontarians are trying to
economic or social justice...... navigate a complex justice system without adequate, or in some cases any, legal

representation”.*® The initiative’s colloquium held in February 2011 resulted in a book
covering the lack of justice or approaches to increasing justice in family law, consumer
law and employment law.*’ The Canadian Judicial Council, the Canadian Bar Association,
the Federation of Law Societies of Canada, Justice Canada and others are members of the
Action Committee on Access to Civil and Family Matters, chaired by Justice Thomas
Cromwell of the Supreme Court of Canada.>® According to the web site of the Canadian
Judicial Council, the Action Committee is focused on “fostering engagement, pursuing
a strategic approach to reforms and coordinating the efforts of all participants concerned
with civil justice”.®'

This Final Report in the LCO’s Family Justice Project has focused on access to justice in
the sense of having sufficient information and assistance to enable family members
involved in family disputes to make determinations about whether they want to enter
the family legal system and if so, to take subsequent steps through the process. Although this
is in one sense a procedural understanding of access to justice, it is linked to substantive
justice through enforcement of rights for which effective entry points are necessary. It
is also linked to a broader understanding of access to justice because it is premised on
an understanding that the legal system is affected by and in turn affects other aspects
of society, such as the increasing pluralism of Ontario society and the interdisciplinary
nature of family disputes. Access to justice is linked to advancing substantive equality. As
we said in our final report in our older adults project,

The starting point of an approach to the law that advances substantive equality...is to recognize
the existence of older adults as a group who may in some respects have different needs and
experiences from many younger persons, whether due to the accumulated effects of their life
courses, social structures, or marginalization and stereotyping of older persons...[O]ne must take
those particular needs and circumstances into account when designing laws, policies and programs.>
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The same applies to other forms of diversity, such as enthno-racial identity, Aboriginality,
gender, sexual orientation, disability, economic status and geographic residence,
among others, when these differences matter to whether people benefit from the
system and when recognition is consistent with the commitment to equality. The
breakdown of families may have implications for economic justice as family members
face a diminished source of financial support and must live as two rather than one
or for the smooth functioning of society as children grapple with this major disruption
in their lives. These consequences are not inevitable, nor are they necessarily concomitant
with the dissolution of a marriage or common law relationship. Nevertheless, we cannot
pretend that either family breakdown or family law exists in a silo unconnected to other
personal and societal ramifications or to other areas of law.

In other words, we believe that an accessible family justice system must be affordable and
easy to navigate but we also believe that ensuring access to justice in the area of
family law requires attention to other factors which create barriers to access to justice,
namely the impact of an individual’s culture, ethnicity, sexual orientation, ability,
level of literacy, geographic residence, Aboriginality, gender or gender identity and
the intersection of legal problems with other types of problems which arise from
family breakdown.
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Il. AN OVERVIEW OF THE FAMILY JUSTICE SYSTEM
A. Introduction

In this section, we provide an overview of the family justice system and discuss the barriers
that people in the midst of family breakdown confront when trying to access the
services they require. We have focused primarily on information about the family law
system, self-help materials, legal advice and representation; dispute resolution other than
the courts and in the courts; counselling and other support services; and services for
children. We do not describe the entire system in detail, but in broad strokes to show
the links between the entry points and the rest of the system. We link (again, broadly)
particular aspects of the system with the benchmarks we identified in the Introduction
to Parts One and Two of this Report (see p.5). This description reflects the reforms that
have been made in the system since 2010, in particular reforms grouped around the
interconnected pillars of reform introduced by the Ministry of the Attorney General
between 2009 and 2011:

e Pillar 1: Providing early information for separating spouses and children;

e Pillar 2: Providing opportunities to identify issues and directing parties to
appropriate and proportional services;

e Pillar 3: Facilitating greater access to legal information, advice and alternative
dispute resolution processes; and

e Pillar 4: Developing a streamlined and focused family court process.>?

The following description of the family justice system roughly follows a typical path for
someone seeking to have his or her (or their) family problem addressed by the legal system:
the effort to obtain initial and then more advanced information; efforts at self-help or the
seeking of legal or other expert assistance; attempts to resolve the dispute(s) short of
going to court; and, in some cases, using the court for a definitive resolution of the dispute or
some portion of it. This way of describing the system is of course artificial, since people are
likely to seek information throughout, may avoid non-judicial forms of dispute resolution,
and may not only go to court but return to court; similarly, unrepresented litigants are more
likely to use self-help materials than those who are able to retain legal assistance.

It is crucial to appreciate, too, as the LCO's consultations in this project showed, that
the nature of the problem or the environment in which people find themselves may
influence how they enter the family justice system.’* If a couple wants to save their
marriage and views the problem as spiritual, they may turn to a religious advisor; the extent of
someone’s financial resources may influence whether he or she bypasses other methods of
obtaining information by going to a lawyer early in their efforts to resolve their problem; a
woman experiencing domestic violence may seek out violence against women services;
someone who is in a depressed state may phone an emergency distress line; if the
family includes children, the parents may have access to information about legal, health or
social services from their children’s school or a child may speak to a trusted teacher.
People’s “choice” of options are influenced by how isolated they feel, whether they
trust the legal system, the stage of their relationship or whether they have been
brought into the legal system by others, including their partner or children’s aid, for example.

Some of these initial conversations will satisfy the individual that he or she can address
difficulties themselves or with informal assistance. In other cases, though, they will be
preliminary to making contact with the legal system. This is where we start our journey
through the system. However, we need to remember the importance of these earlier
connections and to the extent possible, ensure links between them and the formal system.
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B. Entry Points to the System

1. Legal Information and Self-Help Tools
As we said above, people with family disputes are most likely to begin their search for
information by talking to friends and family about their disputes; they may also speak
to trusted advisors, such as a religious advisor; they may raise their concerns with their
doctor; they may seek help from someone whom they met when they had previous
dealings with the legal system (such as a court interpreter).*> Not all of these people
have familiarity with the system and not all will advise the individual seeking assistance
to look for more reliable sources. Some professional advisors will be able to direct those
seeking their assistance to another source of information, whether written or in person.
It is important, therefore, to provide information in ways that those needing assistance
will see it when they need it (such as when their family problems are on their mind
when doing the weekly grocery shopping); and to provide information that is easy to
understand or is accompanied by assistance.

Family members looking for information about the system will find that there is a great
deal of public legal information available from a variety of sources to assist families in crisis.
This information is provided online, in written form and in person in varying degrees of
detail. Although a number of publications on the federal and Ontario government
websites were not developed for online users, more recent information has been explicitly
designed for interactive use on the internet. In early 2011, the Law Commission of
Ontario counted nearly 700 pages of public information in Ontario which were available
through more than ten internet sites. Many of the publications can now be accessed as
links through the website operated by Community Legal Education Ontario (CLEO).%¢

The Ministry of the Attorney General’s (MAG) website functions to some extent as a
main hub for public legal information on Ontario family law, focusing on the courts.
Much of its Guide to Procedures in Family Court was revised in 2012.5” The MAG
online “booklet”, What You Should Know about Family Law in Ontario, available in
several languages, explains the system in “plain” language, using easy to understand
examples.*® People seeking information about specific topics may be able to find it
quickly. For example, MAG’s “Family Law” website provides information on various
aspects of family law, using questions and the answers sometimes include links to other
sites. There are also federal materials which can be accessed online. The Department of
Justice’s Supporting Families Initiative offers information for parents and children*® and
Canada Benefits has a section on Divorce or Separation with an application kit.°

In March 2011, Legal Aid Ontario (LAO) launched its Family Law Information Program
(FLIP), available in two versions, one of which can be completed instead of the court-based
Mandatory Information Program (discussed below), and in written and audio form.¢
The program is easy to navigate and gives viewers options about how much information
they want.

The Law Society of Upper Canada’s information portal, designed in consultation with
the Ministry of the Attorney General, Legal Aid Ontario and CLEO, has been in operation
since June 12, 2012.%2 It is a laudable step that reflects the desire of the Law Society to
contribute to helping people access the system. The purpose of the portal is to provide
“an easy-to-use online gateway to comprehensive information and guidance for parents
and children involved in a family law dispute”.®* However, a web search using the
kind of terms that someone with a family problem might use does not turn up the portal
(it does turn up the Ministry of the Attorney General’s family law site). Once found, it
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provides information or links to information for parents and children. It may be most
helpful for individuals who have already had discussions about certain matters; for example,
clicking on “I’'m separating or thinking of separating” takes the user immediately to the
options of agreeing or not agreeing about “what will happen with the children”. The
main focus of the portal is on using legal services and going to court, although it does
provide other information such as “violence at home”. A user who searches “legal
aid” will be taken to a link with the Legal Aid Ontario website; someone looking for a
lawyer will in one click be taken to the Law Society’s own website and provision of information
about finding a lawyer. The program appears to be available only in English.

CLEO** and Family Law Education for Women (FLEW)®* post plain language publications on
family law, offered in several languages and formats. In addition, they have specific
information for victims of domestic violence or situations of child abuse. FLEW offers
family law information designed for immigrant, refugee and non-status women, Aboriginal
women, Francophone women, immigrant women who undertake domestic work or are
caregivers, Jewish women, Muslim women, women of Christian faiths and women
with disabilities. FLEW’s brochures and web-based information and some of CLEO's
information are available in 14 and 8 languages, respectively. CLEO has posted information
on several topics in substantive family law (dated February 2012) in English and
French. CLEO advised us that on an annual basis, it receives orders from 2,000 organizations
for its family law brochures.® In 2011, it distributed over 130,000 brochures to a wide variety
of community organizations, government offices, legal clinics as well as hospitals and
doctors, housing providers and educational institutions.®” In addition to these sources, many
other organizations, including law firms, provide online information about family law.

While the individual sources of written, audio and other format information may
address the needs of specific user groups, when they are offered online they become
part of a vast amount of information that can be hard to access without a clear entry
point. The LCO’s own review of the various websites with family law online information
revealed that it was often complex and detailed and, perhaps unavoidably, eventually
highly reliant on legal language, leading to concern that much of it would not be
“accessible” or understandable to many people seeking information at the early
stages of their dispute.

Other information can be obtained from actual persons, including the Family Law Information
Centres (FLICs)® and the Mandatory Information Program (MIP),%° both located at
courthouses, although they do not require the individual to have filed an application in a
family matter to access them. The FLICs provide pamphlets on separation, divorce and
child protection matters; MAG's Guide to Family Procedures; and information about legal
services, the court process and court forms. They also provide limited access to a legal
aid Advice Lawyer and an Information and Referral Coordinator (IRC) who will provide
information about forms of dispute resolution and relevant resources, and referrals to
court-based family mediation services. Until fall 2011, mediation and information services
were available at 17 court sites in Ontario; they are now available at every family court. The
government has contracted with service providers to provide these services and “[t]he Family
Policy and Programs Branch provides oversight to these providers, policy support, and
financial accountability for these contracts.””°

A study of the FLICs over the period 2003 to 2006 expressed concern about a lack of
consistency and sometimes a lack of essential facilities.”! For example, opening hours
and physical space varied significantly at the time of the research. Most FLICs did not
have a child-friendly area. The staff worked part-time and there was limited cooperation

with community organizations. There were not always computer terminals. The workers

who were interviewed for the Mamo Report expressed doubts about the effect of the
written information available at FLICs. Although the quality of the materials was not in question

February 2013



FINAL REPORT: INCREASING ACCESS TO FAMILY JUSTICE THROUGH COMPREHENSIVE ENTRY POINTS AND INCLUSIVITY

In its response to the LCO’s
Interim Report, MAG
explained that the
[Mandatory Information
Program] offered at the
courts “is the vehicle used
by MAG to help ensure that
litigants entering the court
system obtain standard
basic information on their
rights, responsibilities and
options for resolution”.

20 Law Commission of Ontario

and some publications were popular with users, the Report concluded that “[t]he utility
and possible effectiveness of pamphlets/brochures compared to the cost of producing
such materials should be reviewed to ensure that resources are being used effectively”.”
The Mamo Report did recommend that the FLICs should be “the essential entry point
into the system”, a recommendation followed by the Attorney General in expanding
the FLICs to all court sites.”

The LCO’s consultations in 2010 (prior to the expansion of FLICs to all court sites)
showed that there were still inconsistencies in the services being provided by FLICs and
that users’ experiences were mixed.” For example, one FLIC had an onsite social worker,
an extensive network of community organizations to which it could refer users, a quality
control mechanism and capacity for assisting about 48 users per day. Other FLICs,
however, had very limited opening hours and no meaningful legal services connected
to them. It was also mentioned that one FLIC focused more on the court process than
on collaborative procedures.” French language capacity also varied.”® All FLICs now
have Advice Lawyers to whom someone who is eligible may speak to for 20 minutes and
IRCs, although smaller centres may not have them available full-time.””

In 2010, Brenda Jacobs and Lesley Jacobs noted the concerns of professionals that the
FLICs are intimidating for some users. Professionals also contended that a referral to a
FLIC is part of an adversarial approach and others were not convinced about the usefulness of
the services provided by a FLIC for the particular needs of clients.”® People in smaller
cities reported unease about the public visibility of going into the courthouse, where
FLICs are located.”” The LCO’s respondents noted similar concerns about privacy when
they visited the FLICs.8°

Although these studies were conducted prior to the 2010-2011 reforms, or shortly afterwards,
many of the issues articulated did not relate to the number of FLICs or their presence
only in some courts, as was earlier the case. Therefore, it is not clear whether at least
some of these concerns are not still applicable. It is not necessarily straightforward to
obtain information about the FLICs. Clicking on one listing on MAG’s website to obtain
information about FLICs reveals a list of communities; clicking on the name of a community
provides the names of mediator services and a telephone number for the FLIC.8" However,
there is separate listing of FLICs with addresses and telephone numbers.®? It is also possible
to find out more about individual FLICs and the services they provide as long as the individual
searching for the information identifies a particular FLIC.83

The Superior Court of Justice in Toronto requires all litigants in its court to attend a Mandatory
Information Program (MIP) session before the case can come before a judge. These are
provided by volunteer lawyers and non-legal experts who use a standardized script, but
apparently do not answer questions. Since September 2011, the MIP has been extended
across the province and it is possible to undertake the session online®* and to attend a session
without filing an application.® The program is not available after 5:30 pm in most centres,
while in Toronto it is held in the evenings. Although currently available only in English and
French, it is intended that the script be translated. The Chief Justice of the Superior
Court of Justice, the Honourable Heather F. Smith, advised us in her response to the Interim
Report that since spring 2011, an additional 20,000 individuals had benefitted from the
extension of the MIP; more would have done so since then. Furthermore, “[c]lient
satisfaction rates for these programs have reached a remarkable 75%" and “mediation
settlement rates are reportedly at an amazing 80%".

The MIP provides comprehensive information about the system and, importantly, provides
information about ways of resolving family disputes other than through the courts, as
well as ways to address other family problems. The MIP’s location in the courthouse
makes it easy for litigants to find services such as court-based mediation. In its response
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to the LCO's Interim Report, MAG explained that the MIP offered at the courts “is the
vehicle used by MAG to help ensure that litigants entering the court system obtain standard
basic information on their rights, responsibilities and options for resolution”. There is
an advantage to providing standard basic information, but it may not be appropriate for
everyone. For example, we heard that clients with just one issue find the three hour
lecture irrelevant to their particular needs.?¢ A lawyer suggested in an individual submission
to the LCO that the MIP might be useful for unrepresented litigants, but not for those
represented by counsel who will explain basic procedures to their clients.?”

Despite the vast amount of information available, its value to people needing information
varies. For example, Birnbaum and Bala’s 2011-2012 study of litigants” experience with
the family law system indicated that about 45 per cent of the respondents had used
the MAG website, of whom 24 per cent found it “very helpful” and 73 per cent thought it
was “somewhat helpful”.# One respondent particularly noted, “Having all the information
online and having someone to talk to in court to help you figure out how to navigate
through the court system makes it easier to settle disputes without a lawyer”. On
the other hand, one respondent found it “hard to find a definite answer to anything”.
Many of the 40 per cent of respondents who had used the brochures and pamphlets at
FLICs found them helpful, but some nevertheless commented on the difficulty of
understanding them. On person said, “Some words are too big, especially for people
that have disabilities”.¥ As a “user” of the system said in his submission to us in response to
our Interim Report, “You refer to many online resources but not everyone has access to
the internet and the resources they have access to are not user friendly or able to be
understood by regular people with no legal training.”

Listening to Ontarians found that most respondents were unaware of public online resources.®
Only one in eight of the persons surveyed had heard of any of the government sites
mentioned. We also found in our consultations that many people were unaware of the
various sources of information. Until March 2011, when Legal Aid Ontario launched its
online FLIP, only very few users accessed the written information provided or funded by
the government or LAO. During the LCO's consultations, it was nevertheless mentioned
that, in comparison with other sources of information, provincial and federal government
websites were the best known. It was recommended that web pages should not be
overburdened and should have clear links corresponding to people’s needs which may
be an indication that the information did not meet users’ expectations in this respect. '

The challenges in Ontario’s provision of public online information are not unusual. The
2012 Organization for Economic Cooperation and Development (OECD) report, The
Future of the Family to 2030, describes the “failure of e-government” for families:
“Most e-government websites have a lot of information — the shop window — perhaps even
too much information online”.*2

Individuals using information, however acquired, must be able to read it, understand it and
apply it to their own situation. Each of these tasks requires an increasing level of
literacy. Yet a significant minority of people lacks the required literacy even to understand
the information, particularly since it can quickly become complex and use legal terms.
A study of literacy®® shows that about 20 per cent of Ontarians have level 1 (lowest)
prose literacy level and about 25 per cent have level 2.°* To apply information requires
level 3 at a minimum, depending on the information context. The results for document
literacy are similar.”> Women have slightly higher prose literacy scores, while men tend
to have higher document literacy scores.®® As will be discussed more fully below, the
difficulty in comprehending information is exacerbated further for some groups.

Even individuals who do not face literacy challenges will have difficulty understanding legal
information. For many people, their efforts to work through the system will take them
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into alien territory: they know little about the legal system or its legal language; they
may assume they need a lawyer, yet be concerned that they cannot afford one; they may
have fears about how their partner will respond to their efforts to take their problems
outside the family; they may be facing conflict between what they need themselves
and what their children need. In short, they require information that takes them step
by step, that they can trust and that they can understand and use.

Given these difficulties, many people would prefer to speak to someone to obtain information
in order to relate the information to their own situation. The MIP, while providing basic
information, does not allow for that individual approach. Other people are reluctant to
attend at a courthouse. Some individuals may prefer at least to begin with members of
their own community working or volunteering in community organizations, band offices
or shelters. These workers or volunteers can be described as “transitional workers” or “trusted
intermediaries”. For individuals who have literacy problems or are not used to dealing
with a legal process, these trusted intermediaries often “translate” into everyday language
the written and online information which is available through public legal information.
The intermediaries can also assist individuals in identifying what is required to solve
their problem and assist by contacting specialist providers of information and advice.
However, the contribution of these intermediaries may be limited by their lack of
training and education in legal matters, as well as their lack of access to expert advice.

In short, initial efforts to obtain information may face serious barriers, including language,
literacy, computer availability and unfamiliarity with the system as a whole. Online
information is here to stay and it is increasingly being employed because of the lack of
affordable legal advice. The in person advice that is available is limited and often requires
an individual to attend at a courthouse. There have been serious efforts to provide information to
those in family disputes, in a variety of formats, including written information, and in this
sense the information satisfies the benchmarks. For many people, the initial information
does not satisfy the benchmarks: it is not always easily accessible to people in their everyday
lives; it is hard to understand — even when it seems easy at the beginning it inevitably
becomes harder to follow and even harder for people to apply to their own situation; most
seriously, there is inadequate personal assistance at this stage that would help people
decide whether they even want to enter the legal system. We consider this further below
when we explore legal advice and representation.

The concerns about applying information to the individual’s own situation are particularly

appropriate with respect to self-help tools. Self-help tools are programs or systems that are
meant to allow individuals to prepare court documents which have historically been
prepared by lawyers. These tools include interactive court forms and interview-based
document generators.

Prior to 2009, there were virtually no self-help tools available for family law in Ontario.
In May 2010, MAG launched the Forms Assistant Web Tool which guides litigants through a
series of plain language questions, similar to a QuickTax program. As of the date of approval
of this Report, February 28, 2013, there were over 160,000 visits to the site and some
66,000 family forms were completed or partially completed using the Forms Assistant.
The tool includes eight forms related to family law, including the Application and
Answer, the Parenting Affidavit, and Financial Statements, among others.*” Increasing
the availability of self-help tools is consistent with the assumption that many individuals
will guide themselves through the family legal system.

For relatively simple cases, for people not facing the challenges we identified above,
such as lack of literacy, lack of computer familiarity or language, or simply lack of
familiarity with the system, they may be satisfactory. In such cases, they may meet the
benchmark of moving forward to the next stage of resolving their problem. Others,
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however, may need assistance in completing the forms and in understanding their
relevance in the context of the system as a whole.

2. Legal Advice and Representation
The information needs of people change as they move through the system. Even if the
initial basic information helps them choose among options for resolving their problems,
they subsequently need more in-depth information about how to navigate the option
they select. At this point, the information will be more complex and can likely be interpreted
only with the assistance of a trained professional. Historically, this has meant legal
representation. Today legal representation is primarily limited to persons with relatively
high incomes or the very poor, and full legal representation only in the case of those with
considerable discretionary resources. Yet the system is still for the most part based on
the need for a lawyer. It is not surprising that most information sites advise people to
obtain the advice of a lawyer.

The lack of affordable legal services is a significant factor in the increasing number of unrepresented
litigants as discussed above. It has been estimated that between 50 and 70 per cent of
litigants in family law cases are not represented.®

From research and surveys that have been conducted in Ontario and in comparable
jurisdictions, a general picture emerges of unrepresented litigants who, despite the
fact that they frequently have higher education, have “an overwhelming need for procedural
advice”.*”? Such advice and support can include information about court procedures and
forms and the rules of evidence. For people in vulnerable positions because of multiple problems,
research shows that they often do not know where to go for advice and that they are
in need of help at entry points to the civil justice system.

Anne-Marie Langan’s 2005 survey among 35 unrepresented users in the Kingston Family
Court showed that users perceived “filling out forms” (60 per cent), “knowing my legal
rights” (57 per cent) and “negotiating with/talking to lawyers” (37 per cent) as raising the
most difficulty.’® Sixty-five per cent thought that self-representation increased the amount
of time it took to resolve the matter. In 57 per cent of the cases self-represented parties
were not able to settle.’”" We do not know if parties represented by a lawyer would be
more inclined to settle, although there are indications that this may be the case.'®? The
Ontario Association of Interval and Transition Houses (OAITH), in its response to our Interim
Report, points out that men who are accused of abuse and who are unrepresented
may use or try to use the proceedings “to intimidate and harass their former partners”
and suggests that “the court must pay special attention and intervene” when this
occurs. This point is equally valid at the earlier stages of the process on which we have focused.

The 2008 Study on the Experiences of Abused Women commissioned by Luke’s Place
showed that 48 per cent of the women sampled found that there were not enough
services and resources in the family justice system, although the survey showed that
they were very satisfied with those services they had accessed. The women had difficulties
with paperwork, understanding the procedure, court/staff responses, knowing what
evidence to submit and how to act in court, and dealing with their ex-partner and/or
his lawyer.’* Some of these concerns may have been addressed by the Family Court
Support Workers (referred to later) and the expansion of FLICs.

Birnbaum and Bala's study of lawyers’ attitudes to unrepresented litigants found that,
according to lawyers who responded, unrepresented litigants routinely turn to the
lawyer representing the other disputant for information and advice.'* Unrepresented
litigants were also said to “have no clue what evidence will help them”. The lawyers
indicated that reaching an out-of-court settlement is more difficult when one of the
disputants in a family dispute is unrepresented. This is, according to lawyers, because
unrepresented parties tend to have unrealistic expectations.
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In their study of litigants, Birnbaum and Bala examined the experiences and perceptions of
both represented and unrepresented litigants. They came to the following conclusions:

...[T]he most important reason for the lack of representation is the inability of family litigants to afford a
lawyer and the lack of eligibility for Legal Aid. Many of those without lawyers are being helped by an
expanding range of government services, and some feel reasonably comfortable dealing with the family
justice process without retaining a lawyer. For those with a low conflict separation, adequate education and
literacy skills and relatively simple financial affairs, the lack of representation may not present a large problem,
at least for the litigants. Given the cost of legal services and the availability of “free” or subsidized govern-
ment services, for some individuals the decision not to retain counsel to resolve family matters may well be
a rational decision (though these litigants are imposing costs on the justice system and government).

There is however, also a very significant portion of self-represented family litigants who are unable to
afford a lawyer in cases where there are serious concemns about the effect of lack of representation on outcomes for
litigants and their children. Our preliminary results indicate that for about one half of unrepresented litigants, the primary
reason for not having a lawyer was that they did not have enough money to pay a lawyer and were not eligible
for legal aid. Many of those without lawyers expect worse outcomes and less protection because they are
without counsel.'®

A number of recent studies have examined the phenomenon of unrepresented individuals.
Addressing the Needs of Self Represented Litigants in the Canadian Justice System classified
self-represented litigants (called “SRLs” in the report) into the following seven basic types:

e The primary group of SRLs includes people with a lack of social resources (low
income, low education, low literacy, etc.).

e Low income SRLs with some social resources (people who cannot afford a
lawyer but who have sufficient social resources and education to seek available services).

e SRLs living with social barriers that interfere with accessing justice (i.e. people
living with challenges resulting from physical or mental differences, language
and cultural barriers, people living in remote locations, etc.).

e SRLs who are unable to find a lawyer (usually people who live in small towns or
remote areas).

e SRLs who were previously represented but who are no longer represented
(usually in lengthy cases with no permanent resolution).

e SRLs in cases where representation is said not to be necessary (i.e. small claims,
traffic court, etc.).

e SRLs who could access representation but prefer to self-represent (usually
well-educated people who distrust the legal profession). SRLs in this latter
category have been found to be a "significant minority" of the overall SRL population.'%

Notwithstanding the reason why people are not represented by counsel, the phenomenon
of litigants without lawyers is taxing on the justice system and the parties. The system’s
design is premised on the presence of lawyers. The lack of legal representation threatens
the justice system and the well-being of Ontario families in several ways:

e Some Ontarians may not access the family justice system at all. This may have
grave consequences on parties and their children, who may forego, for example,
exercising their right to obtain financial support from a parent and have reduced
economic circumstances as a result. Surveys conducted in connection with Listening to
Ontarians found that three quarters of those reporting problems said they experienced at
least some disruption in their daily lives because of their problems, with a significant
number reporting stress-related illnesses, health problems, loss of employment or
income and relationship breakdown.'"”

e Self-representation is stressful and will in particular affect lone-parent families and
their children who already face financial and personal stress. For example, according to
one B.C. woman who was unrepresented in her family law case:
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After | became self-represented | had to draft my own court documents...I had to do my own
research and present my own evidence...Dealing with this case became like a part-time job for
me...This has meant keeping very late hours in order to ensure that my children do not have to
deal with what is going on. Because of the time | had to spend working on this case, | lost a
job...because | didn’t have the time to do both the job and prepare for court appearances.'®

e Self-represented people will turn to the courts because it is the only resource that
they do not have to pay out of pocket for and therefore cases which could have
been resolved without judicial intervention are being dealt with by our costliest
resources. Equality before the law for disputants and the “symmetry” of the process
may be at risk if one person has access to legal assistance and another has not, or if
one person has access to more extensive legal assistance than the other person.

e The “asymmetry” between a represented and unrepresented litigant may also affect
the person who is represented. The extra time which is often needed in such cases is
reflected in extra lawyers’ fees for the represented party. Many lawyers surveyed by
Birnbaum and Bala in their 2011 study believed that their client was disadvantaged in
one way or another when the party on the other side was unrepresented.'®

e Self-representing (unrepresented) litigants put pressure on the system and its workers
as they need more guidance and are more likely to make procedural errors. Despite
some guidance for judges, in practice judges’ attitudes towards unrepresented litigants
can vary. Judges participating in the LCO’s consultations mentioned that they found
it sometimes difficult to deal with unrepresented litigants. Mamo, Chiodo and Jaffe
describe the frustrations of judges about unrepresented litigants who have not received
input from duty counsel.'®

e Court cases in which one or both parties are unrepresented can incur significant delays.

e Court staff will face extra pressures because they have to deal with unrepresented litigants
who can be impatient.

e Lawyers face communications pressures because of unreasonable unrepresented litigants
with whom they have to deal.

e When users have limited access to lawyers because of costs or availability other workers
outside the court system can face a burden of work. This is the case for legal support
workers and transitional support workers who are not lawyers but have some
legal knowledge and typically work at legal clinics or shelters for women who have
been abused.

Reforms to date have not addressed the lack of legal representation for a large segment
of people facing a family law problem. Therefore, there continues to be no individual or
resource to help many individuals facing family breakdown apply the legal information
available to the facts of their case. If individuals choose not to engage they may never
have their legal needs met. For example, the UK Justice Review indicated that a consequence of
a proposal to reduce access to legal aid in the UK could be “that some parents will simply

not pursue their dispute leading to some children losing contact with a parent”.""" Unmet
legal needs have profound social, economic and health consequences.'

Although data about people who are not represented by lawyers are limited, it is
reasonable to conclude that the low eligibility cut off for legal aid services and the
great expense associated with full representation in a family law matter means that
there is a wide economic spectrum of people who do not have legal representation.
Listening to Ontarians emphasized the importance of distinguishing between the needs of
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low-income and middle-income Ontarians: “While the needs of both are critical to
access to justice, programs designed for one group may not be appropriate or effective
for the other.”’"* To date there has been no systematic approach to tackling the issues
raised by the large number of people who do not have legal representation, let alone a
nuanced approach which would factor in the diverse socio-economic circumstances of
people without lawyers.

Representation or other forms of assistance at early stages are expected to reduce the need
for litigation, and could be less expensive, not only for individuals, but in the long run
for the system. Litigation is expensive. In 2009, the average legal fee for a contested
divorce in Ontario was about $12,000 per party.''* The average legal fee for a case
resulting in a trial in Ontario is much higher: over $45,000 per party."’> Retaining other
private sector professionals such as mediators or assessors may add to the cost of Ontario
divorce and separation cases.''® To qualify for a legal aid certificate, single persons will
be eligible only if their income is below $10,800, although they may be able to obtain a
certificate subject to a contribution agreement if their income is between $10,800 and
$12,500.""” To qualify for duty counsel services, a single person will be eligible only if his or her
income is below $18,000."8

Historically, LAO’s model of service delivery presupposed litigation as the primary framework
for resolving family law disputes. The blocks of hours granted under the LAO’s tariff for
certificates are geared mainly toward initiating and prosecuting or responding to and
defending a law suit. The tariff provides limited hours for negotiation or participation in
alternative dispute resolution (ADR). Traditionally, LAO provided only limited upfront
information and case assessment. Once a client was determined to be financially eligible,
they were either directed to duty counsel (in cases where the matter is considered
straightforward) or provided with a certificate which enables them to retain a member
of the private bar.

Legal Aid Ontario has made significant changes to its family law service delivery, however,
in response to the recommendations in Michael Trebilcock’s 2008 review of the legal aid
system."" It has taken steps to improve its service model to support a front-end loaded
family justice system which provides alternatives to litigation. In January 2010, the
provincial government made a $150-million investment in Ontario’s legal aid system,
including $60 million towards base funding on an ongoing basis. This enabled LAO to
make a number of changes to its service delivery model including the following: telephone
services which assess the potential client for financial and legal eligibility for other services
and which also connects potential family law clients to services that can assist with
family breakdown (such as counselling) and dispute resolution alternatives (high risk or
urgent cases are diverted to litigation services); a telephone summary legal advice line;
advice lawyers at FLICs and Family Law Service Centres at seven locations, offering a
full range of services;'?° duty counsel services in Family Justice Centres for victims of
domestic violence in Kitchener and Peel; and mediation services. Thus LAO has been
able to tailor its services to be proportional to the client’s needs, from summary legal advice,
to drafting to full scope representation. Service through calling LAO on its toll-free
number can be provided in 200 languages, including 18 Aboriginal languages and dialects.!?'

In an effort to provide some services for people who cannot afford full representation some
lawyers have begun to provide limited retainer services (called colloquially, “unbundled”
services), defined by the Law Society of Upper Canada’s Rules of Professional Conduct
as “the provision of legal services by a lawyer for part, but not all, of a client’s legal
matter by agreement between the lawyer and the client”.'?

A number of concerns have been expressed about the unbundling of legal services. One
concern is that individuals may not be able to make sound decisions about which services
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to obtain on a piecemeal basis. Other concerns are that limitation periods will be missed
and critical litigation elements will be overlooked by the lawyer and the client. A divided
responsibility for parts of the file could reinforce the sense that no one person really has
the whole picture. LawPRO, Ontario’s legal profession insurer, has expressed concern
that “the root causes of the most common malpractice errors that LawPRO sees are at
least equally, if not more likely, to occur during the provision of unbundled legal services.”'#
LawPRO explained that in the United States, lawyers have been found liable for malpractice
“for failing to warn the client of material legal issues or claims, even though they were not
part of the limited scope representation agreement”.'2*

The Law Society has amended its Rules of Professional Conduct to recognize limited
scope retainers as a way to enhance access to justice, particularly for people who are
not able to afford the services of a lawyer for their entire legal matter and who do not
qualify for legal aid. The Law Society’s amendments to the Rules of Professional Conduct in
September 2011 seek to address some of the concerns identified with limited scope
retainers'? and knowledge of the limited scope retainer rules is one of the competencies
tested in licensing examinations.?¢

Law students also deliver certain family law services. Downtown Legal Services, at the
University of Toronto, Faculty of Law, is the only student legal clinic in Ontario offering
family law services.'?’ Its financial eligibility criteria are slightly more generous than LAO’s
eligibility criteria. The students are supervised by a lawyer who acts as review counsel.
To date, they have been granted rights of audience only at the Ontario Court of Justice
at 47 Sheppard Avenue East in Toronto.'?

Pro Bono Students Canada (PBSC) has delivered family law services since 1997 and
currently runs Family Law Programs (FLP) in four Ontario law schools and eight
courthouses, as well as elsewhere in the country. The Ontario FLP is partnered with Legal
Aid Ontario. According to the PBSC’s Family Law Program Description, “[ijn 2011-2012,
[169 volunteer] students assisted well over 2200 clients [in Ontario] with their court form:s,
and helped them navigate through the complex legal system”. With funding from the
Law Foundation of Ontario’s Access to Justice Fund, PBSC is expanding the program in
Ontario and other areas of the country.’®

Additionally, many first year students are participating in a new FLP pilot project at
Osgoode Hall Law School and the University of Toronto, Faculty of Law that sees them
shadowing family practice lawyers and other practitioners (such as mediators), as well
as judges at the North Toronto Family Court, and providing support to litigation lawyers or
developing public legal education workshops for women survivors of domestic violence.'*

There may be something to learn from other jurisdictions in this regard, such as the
JusticeCorps Program in California under which students provide services to
self-represented litigants in a court setting.'*' Through the program, undergraduate
students (not law students), supervised by court staff members, volunteer in self-help
centers and offer three types of services: 1) they provide information to litigants about
options and referrals to services in or outside courts; 2) they help litigants locate and
complete forms and procedures through one-on-one assistance or in group workshops;
and 3) they observe court proceedings and give information to litigants thereafter.*? The
students’ participation has enabled the lawyers to focus on complex cases and the
centres to serve a higher number of clients. Judicial officers noticed an improvement in the
quality of hearings and orders being made where litigants had been helped by JusticeCorps
members.'** Furthermore, 68 per cent of JusticeCorps services were provided by
volunteers in a language other than English."*

As in California, it is important that the courts be part of the process for implementing student
services at the courts. According to Nikki Gershbain, the National Coordinator of PBSC, the
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feedback of the bench to the drafting services provided through the FLP has been overwhelmingly
positive. There has been a more mixed reception to the prospect of students’ representing
clients in court. If students are adequately supervised by review counsel, however, the
files they take are appropriate to their skill level and they receive professional development,
their participation provides a useful option for assisting otherwise unrepresented persons.'*
As previously stated, the Ontario Court of Justice at 47 Sheppard Avenue East does permit
students who meet these criteria to appear before judges there.

Both the Law Foundation of Ontario and Legal Aid Ontario have identified articling students as
a resource to improve access to justice and have undertaken initiatives to leverage the
capacity of students to provide service for low-income individuals. In 2008, the Law
Foundation of Ontario created the Connecting Articling Fellowships and sought proposals
from various organizations including community legal clinics and Legal Aid Ontario to
host students who could serve rural and remote communities and linguistic minorities.*
In 2011, LAO concluded that articling students could be deployed to assist both staff
lawyers and in some cases could be “loaned” to private bar practitioners who do certificate
work and community legal clinics. The goal is to facilitate the creation of another service
to assist clients and also to provide law students who are interested in careers in social
justice with a window into social justice legal work and the opportunity to be rehired
as a lawyer with Legal Aid Ontario.'® Students in both programs could be assigned to
family law matters. Students selecting the co-operative work placement option in the Law
Society of Upper Canada'’s new licensing programs might be placed with family lawyers.!38

Other student programs that provide potential for a limited contribution to family law
include Osgoode Hall Law School’s public interest requirement. Ogoode’s creation of

an Office of Experiential Learning to coordinate the various experiential opportunities

available at the law school promotes student involvement in a wide range of areas of

law, including family.'®*

3. Dispute Resolution
Although there have been efforts to encourage, in the appropriate cases, mediation and
other ways to help people resolve their family disputes, in many respects, the courts
remain the focus of family law dispute resolution. As we have pointed out, however, the
court themselves have sought to ease the process for disputants through the implementation
of new or expanded processes, such as the MIP (discussed above; we refer to other
initiatives below). Nevertheless, court procedure is still complicated and taking a case to
trial is difficult without legal representation. Our focus is on entry points to the family law
system, but it is crucial that the access points meld smoothly into the court system in cases
where judicial adjudication or assistance is required and that the courts are available to
family members to resolve their disputes when other methods are unsuccessful or the
situation is, for one reason or another, legally complex or of high conflict.

A 2009 submission to the Ministry of the Attorney General of Ontario stated that “the
court should be the default if parties are not appropriate for a less adversarial approach”.'40
The report recommended front-end loading the system to educate people, assess their
needs and divert them from litigation if appropriate in the circumstances. Thus the court
system would be reserved for urgent matters, cases involving domestic violence, high
conflict cases or precedent setting matters. Reforms (discussed below) implemented by
the Ministry of the Attorney General over the period 2010 and 2011, as well as ongoing
reforms initiated by the courts themselves, have been designed to meet this objective
of “front-end loading” the system.*

Assessments of the system indicate the challenge. For example, according to Listening
to Ontarians, four in ten people (44 per cent) with a family relationship problem had
not resolved their problem within three years.'? In Canada, about 50 per cent of all
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cases remain in the system for more than one year and some considerably longer.’*?
The time taken to deal with a case can be related to the difficulties parties often have in
resolving family disputes, for example, even with the assistance of the courts, but it is
also related to the capacity of the courts to handle the volume.'* There has been a
decrease in new family proceedings, including the Family Court, Superior Court of Justice
(3 per cent decrease) and the Ontario Court of Justice (9 per cent decrease), since
2007-2008.%

Custody, access and support are not only the most litigated matters at the Ontario Court
of Justice, they are also the matters which tend to remain longer in the family justice
system.™¢ In 2009-2010, cases involving child access and child and/or spousal support
arrangements represented the highest proportion of cases remaining in the system.'”
Of access and support issues, access was the most contested issue.'*

Three different types of courts deal with family matters: Family Courts (which are a
branch of the Superior Court), the regular Superior Court of Justice and the Ontario
Court of Justice. Thirty-eight years ago, after observing that “in general the adversary
approach promotes a ritualistic and unrealistic response to family problems”,'* and
that family disputes needed procedures directed at settlement and assistance if required, the
Law Reform Commission of Canada (the LRCC) recommended the implementation of a
Unified Family Court (UFC) to provide “one-stop shopping” for family law services by
unifying the jurisdiction of the federal government and the provinces into a single
court. Since then, there have been many changes to the system, including the creation of
the first UFC in Hamilton and the creation of the Family Court Branch of the Superior
Court of Justice in 17 court locations with reforms relating to the provision of information, the
introduction of mediation and other initiatives that resemble those envisioned for the
UFC. It can be said that these Family Courts are intended to unify the system without
the formality of creating UFCs. Ontario would like to extend the unified family court.™®
In the other court locations, the Superior Court hears many family matters, but does not
hear matters within the jurisdiction of the province which are heard by the Ontario
Court of Justice.™!

In 2009, Justice Canada evaluated the UFC, concluding the following:

e Overall, Unified Family Courts enable better access to a specialized bench of
judges and on-site dispute resolution and family justice services than non-Unified Family
Court sites.

e A specialized bench was reported to be of primary importance to the overall
performance of the Unified Family Courts in meeting objectives.

e There is some evidence to suggest that the Unified Family Court Model helps to
resolve issues more efficiently.'2

The Report noted that it had been expected that simplified procedures, specialist judges
and “a full range of professional and community support services” would “speed up the
resolution of family matters [and] reduc[e] the potential for further conflict, increasing the
ability of family members to access the court and obtain other services most appropriate to
their needs and offering better long-term outcomes for children and their families.”>* To
some extent, these characteristics have been introduced into the court process.

For example, Family Law Rules (Rules) were introduced in 1999 in both the Superior Court
of Justice and the Ontario Court of Justice, replacing the Rules of Civil Procedure (in
the Superior Court) and the Rules of the Ontario Court (Provincial Division) in the Ontario
Court of Justice with respect to family matters. The Rules were meant to buttress the
effectiveness and efficiency of courts hearing family law matters.’>* As of July 2004, the
Rules were expanded to apply in all Superior Court of Justice court locations. The Rules
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and forms use plain language in order to help clients understand the court process more easily.
The Rules incorporate a system of case management, key features of which include a duty
to manage cases expeditiously and fairly using at least one conference. The case
management system under the Rules has been described as a “front end loaded system”
which “creates a system of early judicial intervention in which attempts are made to
divert the parties from the adversarial method of resolving disputes to one that is
resolution-based.”'*

The objective of the Rules is consistent with improving the process for family litigants.
However, it has been found that each court delivers the steps required by the Rules in
slightly different ways, creating some confusion. In response to the LCO's Interim
Report, family law lawyers in individual submissions as well as the Advocates’ Society
pointed to the introduction of the Family Law Rules as a source of delay. One lawyer
who has practised family law over two decades maintains that the mandated use of
conferences “have added immeasurably to the cost of family litigation [and] have
placed families in limbo”. Separating couples, he said, “need one thing more than any
other...a binding and clear decision made regarding custody, access, child support,
spousal support, residence and disclosure” as early as possible. Another lawyer commented,
“The current system places tremendous stress on our clients by not permitting an easy
way to ensure that they are able to pay their bills.” Of particular concern are subsections
(2) and (4.2) of Rule 14, providing that, except in circumstances of urgency or hardship,
the parties must attend for a case conference before bringing an interim motion.
According to the Advocates’ Society’s submission in response to our Interim Report, this Rule

...has resulted in significant delays and many unresolvable interim problems for individual
families. Wait times for a Case Conference vary by jurisdiction, but the usual wait time is anywhere
from three to six months from the date of commencement of the proceeding.

The Ontario Court of Justice has implemented single judge case management; however,
Family Court and other Superior Court locations do not consistently employ single judge
case management.'*® The Superior Court judges are not specialist judges, although all are
judges of the Family Court branch. Although this has been the subject of criticism, we have
been advised that it is necessary that Superior Court judges be able to preside over all
matters addressed by the Superior Court which is a generalist court dealing with civil,
family and criminal. Thus it is not effective or efficient to implement single judge case
management. Furthermore, although the Rules were meant to assist litigants and courts
in the goal of resolving cases more effectively and efficiently, their ability to do so is
impacted by the volume of cases facing the court.

In April 2009, the Superior Court of Justice issued its Family Law Strategic Plan, among
the goals of which were the following:

Collaborate with all levels of government, justice partners and stakeholders to ensure the availability of
comprehensive front-end family court services to all litigants, both represented and
self-represented. At a minimum, the following services should be available and fully resourced
across the province: Family Law Information Centres, Mandatory Information Sessions, Mediation,
Legal Aid Services, Supervised Access Centres and Support Re-calculation Services.'”

One of the underlying principles of the Family Court is commitment to early intervention
and non-adversarial resolution of family disputes and to this end representatives of the
Superior Court of Justice have worked closely with MAG and LAO to roll out the services
described above, as well as Information and Referral Coordinators'® and the expansion of
the Dispute Resolution Officer Program, initially implemented by the Superior Court of
Justice in Toronto, to other areas of the province.”™ In requests to change an order, Dispute
Resolution Officers (DROs) undertake a case conference designed to facilitate settlement and
narrow the issues in dispute, after which the parties may or may be required by the



PART ONE: A VIEW OF THE FAMILY JUSTICE SYSTEM THROUGH AN “ACCESS TO JUSTICE” LENS

DRO (depending on location) to attend a judicial case conference. There is a “strenuous”
process of selection for DROs, who are volunteers (receiving a small honorarium), and the
most senior lawyer involved is in charge of the program.'® According to Justice Canada,
which contributed funds to the DRO program, it has had a 63 per cent success rate,'®’
although we have been advised it may be as high as 80 per cent. Parties are able to
meet with a DRO within ten days.

These attempts at resolving disputes before they reach a judge or before a judge
undertakes an adjudicative role are consistent with the view that, while in some cases a
court adjudication of a dispute may be appropriate, in many cases it is not.

Some courts have initiated processes to help move cases through the system quickly.
For example, the Ottawa family case manager pilot project was initiated in 2007 in
response to concerns expressed in the report, The Family Court in Crisis.’*? The pilot
project relies on the appointment of Family Case Managers; these are masters who
have the jurisdiction to resolve procedural issues in the Family Court.’®® This program
appears to have significantly reduced delays and increased the efficiency of using
judicial resources.'®

Victims of domestic violence who are involved in a family dispute in the family justice
system face particular challenges. In 2008, the Family Law Act and the Children’s Law

...[AJttempts at resolvi
diip]u;TIlgoengreretsﬁ e;/nrge ach Reform Act were amended to address some of the difficulties.'®> The Integrated Domestic
a judge or before a judge Violence Court (DVC) was established at 311 Jarvis Street in Toronto in June 2011 as a

pilot project to provide a single judge to hear both the criminal and the family law
cases (excluding divorce, family property and child protection cases) that relate to one
family where the underlying issue is domestic violence. This court is intended to offer a
more integrated and holistic approach to families experiencing domestic violence,
increased consistency between family and criminal court orders and quicker resolution
of judicial proceedings. There is now a DVC program in each of the province’s 54
court jurisdictions. A Community Resource Coordinator assists the parties in finding
community resources and services. Participation in this court is voluntary; all parties
must consent before the family and criminal cases will be transferred.'¢¢
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In the spring of 2012, the Ministry of the Attorney General implemented its Family Court
Support Worker program to provide direct support to victims of domestic violence who
are involved in the family court process.'®” They provide information about the process,
help victims of domestic violence prepare for family court proceedings and refer them
to other services and supports, assist with “safety planning” (including travelling to and
from court) and accompany the victim to a court proceeding when appropriate. Family
Court Support Workers are based in communities across the province at centres providing
services to victims of domestic violence. As are the FLICs (including IRCs), mediation and
the MIP, the Family Court Support Worker programs are delivered by contract service providers.

Over the years, the difficulties with using the courts, whether inherent in the adversarial
system or resulting from time delays and other problems, to resolve family disputes
have given rise to a number of non-court based modes of dispute resolution. Some
of these forms of resolving disputes are intended to replace the courts and some of
have become part of the courts’ own processes; some are available as both freestanding
and court-annexed procedures. These range from informal dispute resolution, perhaps
by religious organizations, to more sophisticated methods involving experts such as
collaborative law, parenting coordination, mediation, arbitration and med/arb (a
combination of one person’s serving as mediator and arbitrator).

Another option for clients is collaborative family law, conducted by specially trained
lawyers who are expected to ensure that their clients disclose all relevant information in a
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timely fashion and encourage them to settle the case. In practice, after initial meetings
between each client and his/her respective lawyer, collaborative law generally proceeds
through a series of four way meetings including both clients and both lawyers. In other
cases, interdisciplinary collaborative teams may be assembled which can include mental
health professionals who act as divorce coaches, a child specialist and a financial professional.
Of key importance in the collaborative process is the retainer in which it is acknowledged by
the client that if the collaborative process fails, he or she must retain other counsel to litigate.
Although it requires the funds to retain counsel and other experts, the Ontario
Collaborative Law Federation, in its response to the LCO's Interim Report’s reference to the
cost of collaborative law, pointed out,

Many collaborative clients are of modest means, looking for a way to ensure they do not end
up accumulating significant debt or eating up any retirement savings in a legal battle in or
outside court...There are not studies to our knowledge that conclude a collaborative approach
is more expensive than traditional adversarial negotiations.

Many lawyers will encourage their clients to attempt some form of non-court based
resolution before resorting to the commencement of legal proceedings unless a
situation of urgency or the health and safety of one of the parties or their children is at
risk. In particular, for wealthier litigants, private mediation, arbitration and med/arb
may be faster and more predictable and have the advantage of being more confi-
dential than the court.

The costs and quality of non-judicial dispute resolution can vary and there is little research
or information on either. In some cases, costs can be significant, especially when several
experts and lawyers are involved. For example, mediation which aims to have a
“transformative effect” to help establish a constructive parenting arrangement can be
relatively resource intensive.

Non-court dispute resolution may still be difficult or prohibitive for family disputants
with low economic resources. Historically, Legal Aid Ontario has not provided legal services
to support clients through the process of mediation. It does provide assistance for
settlement conferences.’®® Family Law Service Centres run by Legal Aid Ontario
may offer mediation services.'®

Although mediation has been available for family disputes for many years,'”° more
deliberate efforts have been made recently to direct unrepresented clients to court
based mediation which is either free or low-cost.'”" Mediators may be lawyers, but they
may also be other professionals whose skills are particularly appropriate for family
disputes. Yet these processes are also not always easy for unrepresented litigants who
may not appreciate what they are giving up in a settlement. Indeed, the Ministry of the
Attorney General website advises that an individual should see a lawyer before going to
mediation in order to know their rights,'”? a view echoed by a participant in the LCO’s
consultations who had not received a legal opinion before entering mediation.’”? As
previously mentioned, in Ontario there is free and low-cost mediation connected to the
court.'* Until recently, on site mediation was offered only at the 17 UFCs and the
Ontario Court of Justice in Toronto; however, it has now been extended across the
province. This subsidized mediation can also be accessed before any court file begins.

The providers of subsidized mediation services connected to the courts have to comply
with the professional standards for family mediation.!”> Nevertheless, there are concerns
that the funding for subsidized court connected mediation is not sufficient to attract
the most qualified mediators. The Mamo Report found that in some cases judges did not
have faith in mediators and did not refer parties to mediation, although mediation has
become more obviously part of the system since then. Participants in the LCO’s
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consultations also questioned the expertise and qualifications of mediators, although they
recognized that there are many competent mediators in Ontario. Participants
thought that other regulated professions had stricter codes of conduct, although
they did not indicate their reasons for this conclusion.'”®

There are two particular concerns about mediation: that there is proper screening to
ensure that victims of domestic violence are not inappropriately involved in media-
tion with the perpetrator and that people do not feel coerced into entering mediation.
With respect to whether victims of domestic violence should engage in mediation, the
Ministry of the Attorney’s website notes, “Mediation is not right for everyone, particu-
larly in cases where there has been violence or abuse.”'”” There are different views
about the appropriateness of mediation in these cases and the more recent view tends
to be that the appropriate way to proceed is to develop a process that specifically
addresses the concerns pre, during and post-mediation.'”®

Even if the emphasis on mediation is a “good thing”, the focus on mediation may have
certain risks if the court process itself is considered unaffordable or intimidating. For some, the
promotion of mediation in information and summary advice can be seen as “insistence”
for users not to go to the court. Chief Justice Warren Winkler noted, in the context of
the court process, that

[t]he greatest service that trial courts can provide to assist parties in mediating their disputes is
to ensure: first, that judges are available to try the case if the mediation fails; and second,
that trials are conducted in a way that makes them as affordable as possible. No party should be
forced to take an unfair settlement at mediation simply because the opponent will be able to
grind him, her or it down and drag the case out.'”

Independent legal advice (ILA) is an important component of providing mediation services,
both for the person who may be disadvantaged by any agreement reached and for the
person who may have seemed to be advantaged. Both the Ministry of the Attorney
General and the Law Society of Upper Canada provide information about independent
legal advice." In its response to the Interim Report, the Advocates’ Society raised concerns
about the practice of mediating disputes without providing access to ILA and supported
the provision of a discrete ILA process for individuals who reach agreement in mediation:

Lawyers require protection in this context to guard against liability issues. Parties need to
understand and accept the inherent shortcomings of limited ILA. A limited scope retainer
agreement, in standard form, could accomplish these twin goals. The availability of ILA Counsel
would enable parties to enter into a fairly negotiated agreement with confidence and would
provide a further important safeguard to redress any imbalance of power issues and ensure
parties are entering into agreements willingly.

There is however, reluctance on the part of many lawyers to provide ILA for fear of
liability risks. In its practice resources, LawPRO highlights the liability risks in providing
ILA and it urges lawyers to keep detailed notes and use checklists. LawPRO has posted an
Independent Legal Advice Checklist on its website.'®" Courts have also placed very
stringent obligations on lawyers who provide ILA.'8

4. Counselling and Other Supportive Services
We have concluded that the availability of services in areas other than law is an important
element in addressing family legal problems at an early stage, as well as later. Counselling
services, for example, are widely recognized among legal professionals as being a
necessary form of non-legal intervention in family law cases, especially in divorce cases
with high-conflict families.'®3

One of the biggest challenges in re-imagining the family legal system is the dissonance
between the system and the reality of families in crisis. The complexity of family law matters is
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driven by causes and consequences that cannot be remedied by family law or a court
hearing. The recent reforms go some way to address these consequences through
information and referral coordinators but they do not represent an integrated response
to family breakdown. Centres focusing on specific issues, such as violence against
women, or on the needs of particular immigrant communities may have links with a
range of social agencies. These do not necessarily offer legal advice, or offer them as a
peripheral services.

The Trebilcock report highlighted the tendency of socioeconomic problems to occur in
groups or clusters. '8 This was echoed by Cohl and Thomson in their study of geographic
and linguistic barriers to justice.'® Listening to Ontarians also observed that the clustering of
problems has important implications for service delivery and design, since “[t]he traditional
model of legal services — be it private, publicly funded or even pro-bono - segregates and
isolates legal needs into discrete, legally defined categories” and thus too often ignores
these cascading effects.'8¢

The emotional consequences of family breakdown are often a significant impediment to the
resolution of the matter. Frequently, the hurt and anger become a driver of hostility
and escalation of the legal matter. Family law matters can be characterized by irrational
decision-making and inflexibility. When these consequences are not adequately dealt
with, it can create great difficulty in legal cases. Lawyers are not trained to deal with
the emotional consequences of marital breakdown and being required to act for
someone who is trying to deal with the emotional fall out without assistance can be
taxing for counsel.

The LCO’s consultations revealed how difficult it is for the legal process and emotional grieving
to happen side by side. Most professionals to whom the LCO talked believed that, where
possible, efforts to encourage a collaborative process, or on the contrary, where necessary,
efforts to use the legal system to create a distance between parties involved in a family
dispute and providing mental health support on each side separately, were essential
elements to improve the family justice system. Participants in the LCO consultation
process identified therapy or social work as crucial to solving family problems:

According to some consultation participants, these considerations are even more important
when children are involved. They mentioned that parenting is a long term responsibility and
sharing this responsibility after a separation is a challenge especially for parents who did not share
care-giving activities during the relationship. Parents do not have a choice but to have at least
minimal interaction with their children and with each other after they separate. Counsellors and
social workers have skills to help people understand their parenting role and transition from
parenting together to parenting separately. In high conflict cases, social workers can also act as
parenting coordinators, which means that they can help parents develop parenting plans as
well as mediate and arbitrate disputes that arise in the application of this parenting plan. In
scenarios that involve violence, a clear separation between the people involved needs to be put in
place to protect them. In short, consultation participants believed that coordinating social and
legal services was an important consideration for family justice reform.'®”

Family law problems may also create serious economic problems as the income used to
support one household must now support two. The stress on the family members can
have multiple emotional consequences outside of the context of the family law case.
As Jacobs and Jacobs observed,

Often, the challenges and problems facing Ontario’s families are neither simple nor one-dimensional.
Employment issues may bleed into problems paying the rent or create health problems. Marital
problems at home may affect educational achievements at school. Domestic violence might affect
relationships with otherwise supportive extended family. As others have noted, when families are in crisis,
they experience clusters of problems, problems that are different in nature but interrelated.'8®
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Jacobs and Jacobs further suggested that “by addressing problems earlier or indeed
preventing new problems from emerging,...[teams of service providers] can result in
considerable cost savings...[and] it is less likely that the remedies and solutions will
overlap and be redundant”.'®

While IRCs are tasked with performing issue identification and making referrals they do
not perform a comprehensive “triage” function and accordingly may not be able to
effectively identify the services that a family needs and provide them with a connection
to the right service.

Accordingly, many people have limited or no professional assistance to help them identify
their problem, and to recommend a course of action and then assist them in navigating
the network of services they may require. People who are in a time of intense personal
upheaval are often left to navigate on their own in order to access all of the services
that they and their children need. Even if they are able to access the services, the services
are currently delivered in a fragmented fashion, requiring the person to attend at multiple
locations to deal with the services they need and tell their story over and over again.

Supporting Families recommended that FLICs could become multifunctional and in
some respects multidisciplinary.’ We pursue this concept in Part Two of this Report.

Here we briefly discuss the kinds of services that already exist which may be employed
at any time during a family dispute. Family counselling services are offered at many
locations across Ontario, including in family service centres,'' hospitals, cultural
centres and mental health centres. The fees for these services vary by centre, although
many publicly-funded agencies provide services for free or on a sliding scale.’? Counselling
services are usually community-based and employ a variety of mental health professionals,
including psychiatrists, social workers, pastoral counsellors and psychologists.'”* Other
centres offer assistance in relation to relevant matters such as employment or settlement
without explicitly linking it to resolution of family legal disputes.’*

Counselling is often recommended in low- and medium-conflict cases, but is rarely
attended.’®® One writer identifies counselling and therapeutic services as “the most
traditional community-based services that divorcing families use” and states that
significant overlap occurs between legal and therapeutic services.’® As parents and
children often first seek counselling upon separation and divorce, counselling is also an
entry point to the family justice system. If used early enough in a family conflict, family
counselling may even prevent divorce in appropriate cases, and may contribute to a more
amicable divorce in others."”’

Family Service Ontario (FSO) is an association of 42 agencies offering services dealing
with marital and family issues, financial problems and parenting skills. These agencies
also have programs targeted at survivors of domestic violence, gay men and lesbians,
persons with developmental disabilities and newcomers. In Ontario, 27 cities have at
least one family service agency, many of which have specific religious and cultural
connections while offering services to all members of the community.'”® For example,
Family Service Toronto offers family counselling at five different locations throughout the
Greater Toronto Area. Counselling can also be obtained over the phone or over a secure
website. Fees are paid on a sliding scale based on household income but no one is denied
services because of inability to pay. Services are open to all people living or working in
Toronto and are offered in multiple languages including English, Spanish and Farsi. An
LGBTQ Counselling Program is available, as is a Families in Transition program providing
parenting plan mediation and a Seniors and Caregivers Support Program.'”

Credit counselling is another family service that is often important in responding to
family breakdown. Several FSO member agencies are also Ontario Association of Credit
Counselling Services (OACCS) members and provide accredited family and credit
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counselling services.?® Credit counsellors work with clients to create a financial assessment
and provide them with options for credit and debt management. Fees for credit counselling
vary, with many accredited agencies providing first consultations for a low cost or for
free. In place of a one-on-one consultation, clients may ask the agency for resources
(e.g., brochures or videos) or participate in seminars in their community, if available.
OACCS counsellors may intervene on a client’s behalf in court proceedings and with
other community service providers, and may refer clients to other services.

Jacobs and Jacobs also note several multidisciplinary centres in Ontario that are focused
on non-legal family services, but offer some legal services.?°! The services can focus on
different aspects of people’s problems: a number are concerned with domestic violence,
while others may have a health focus, a specifically mental health focus or a broader
family focus. Multidisciplinary approaches are most common for victims of domestic
violence, such as the Family Violence Project of Waterloo Region, the Durham Region’s
Intimate-Relationship Violence Empowerment Network and the Barbra Schlifer
Commemorative Clinic.?? These service models have apparently been very successful
in responding to the needs of Aboriginal communities by providing culturally-based
services that respect their values.?> Some of these centres are discussed more fully in Part Two
of this Report.

5. Services for Children
We have referred earlier to the negative experiences that children have with the family
justice system and the impact on them of family breakdown which in some situations
can be irreparable and in others, highly upsetting. In cases where the parents are
conscious of the impact on their children and are able to put their own hurts aside, the
children will not be untouched by what is happening to their family, but they can
recover and have happy relationships with both parents. In some cases, there is no doubt
that the impacts can be highly deleterious and long-lasting.?** We do not suggest
changes to the current system with respect to how it deals with children’s needs, since we
believe this would require a more thorough analysis than is possible in this project. Some young
people in our consultations expressed concern about the extent to which their views were
considered seriously and had doubts about the effectiveness of the system. For example,

all children had a negative perception of lawyers. They were particularly frustrated by the fact
that lawyers either did not ask them for their opinions or, when they did, did not seem to hear
them. One youth who had her own lawyer reported that her lawyer would ask her a question
such as “do you want to see your dad?” and she would answer a clear “no” but that the lawyer
would keep rephrasing and asking again, such as “if such and such events happened, would
you like to see your dad?” and she kept answering no. She said that the lawyer kept rephrasing
what she said and never accepted her answer. She felt that no lawyer paid attention to what she
had to say and that she had no voice. One youth said “why should a one line e-mail cost one
hundred dollars to my mother?” Another youth commented on the wait time in court. She
thought that the court system did not work and should be completely redesigned.?%

The legal system provides specific representation for children through the Office of the
Children’s Lawyer (OCL) in the Ministry of the Attorney General which delivers programs in
the administration of justice on behalf of children with respect to their personal and property
rights, representing children in various areas of law including child custody and access
disputes, child protection proceedings and civil litigation. Lawyers may be OCL employees or
members of the OCL panel, a group of private bar lawyers across the province who provide
services on contract to the OCL. The OCL also employs (either directly or through empanelment)
clinical investigators, mainly social workers, who prepare reports for the court in
custody/access proceedings and who may assist lawyers representing children in such
matters. In its response to the Interim Report, the Ministry of the Attorney General
advised that at any given time, the OCL provides services to approximately 20,000 children
throughout Ontario. In 2010-2011, the OCL became involved in 2,650 new custody
and access cases. Almost all of these cases would fit the definition of “high conflict”.
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Where there is a dispute before the court about child custody or access matters, the
court may request the appointment of a Children’s Lawyer under the Courts of Justice
Act. This happens when the court requires independent information and representation
about the interests, needs and wishes of the child who is the subject of the proceedings.2%
The involvement of the OCL is limited to cases where a court application has already
been started. In numerous instances, parents are unrepresented and the Children’s Lawyer is
the only counsel in the matter and in approximately 25 per cent of custody and access
referrals none of the parties is represented.?” Once the Children’s Lawyer has completed
his or her interviews or the clinical investigator has completed his or her investigation,
the Children’s Lawyer may invite the parties to a disclosure meeting. The OCL will
explain its position at this meeting and will attempt to foster a settlement between
the parties.

Although we do not specifically address how the system could be improved to respond
to the experiences of children, it should be understood that services for families must
include services for children and that all efforts must be made to reduce the confusion,
hurt and anger that they often feel. To some extent, the better the system works for
their parents, the more likely the parents will be able to give a high priority to their
children’s concerns.

...[S]ervices for families must
include services for children
and...all efforts must be made
to reduce the confusion, hurt
and anger that they often feel.
To some extent, the better the
systerm works for their parents,
the more likely the parents will
be able to give a high priority
to their children’s concerns.

C. Assessing the Current System against the Benchmarks

For convenience, we include the Benchmarks we discussed in the Introduction to Parts
One and Two.

An effective entry to the family law system meets the following benchmarks:

» provides initial information that is accessible to people in their everyday lives, including
information about possible next steps in their efforts to resolve their dispute;

» to the extent that the information is provided online, provides it through a single “hub”;

» provides written information that is accessible to those without adequate access to
the internet;

» provides assistance for persons who might have difficulty accessing, reading,
understanding or applying the information;

» helps an individual determine the nature of their family problem(s) in a timely and
effective way, including whether their dispute “really” is a legal dispute;

» assists individuals to find the approach to resolving their problem that is as simple and
timely as possible, minimizing duplication of persons and institutions with whom the
individual must deal and promoting ease of communication and collaboration between
different actors in the system (this refers to a “triage” system that assists in allocating
resources according to priorities);

» has the capacity to respond to different educational and literacy levels; the existence of
domestic violence; and factors such as cultural norms, Aboriginal status, gender, sexual
orientation, age, language, disability, geographic location and other major characteristics;

» develops programs and policies in consultation with affected communities;

» takes into account the financial capacity of individuals while ensuring the quality of service;

» recognizes and responds to the multiple problems that accompany family problems,
such as mental health or financial problems that may be a stimulus for or exacerbate
family legal problems;

» offers a “seamless” process from early stages to final resolution; and
is based on a sustainable model.

As we have said, there have been many reforms to the family law system in the past
few years. We note the considerable amount of information available on the internet
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from various sources, including the Ministry of the Attorney General, Legal Aid Ontario,
the Law Society of Upper Canada, CLEO and community organizations, some general,
and some directed at particular communities. Many sites have special information
relating to domestic violence. The difficulty at the entry point stage is the amount and
complexity of the information, as well as where people at the earliest stages of their
thinking about doing something about their family problems might find it. Much of
the information rapidly becomes more “technical” than people with low levels of
literacy or familiarity with English or French are likely to understand.

Determining next steps in a dispute may not be easy, since it would be difficult for
many people to apply the information to their own situation to allow them to determine
the nature of their family problem(s) in a timely and effective way. The increasing emphasis
on online information, while not surprising and helpful for many people, may be a barrier
for those people who for whatever reason do not yet have easy access to the internet.?%

Many of the reforms, such as FLICs and the MIP, have been designed to align with the
courts. Setting aside whether this is a problem for people who are unfamiliar with
the courts or who wish to avoid the courts, the in person interaction provided remains
limited. Individuals who cannot afford lawyers will have a difficult time moving beyond
their initial interaction with information provision to decide how to address their family
problems — or to decide whether the problems within the family are actually legal
problems. This will complicate the move from the entry points to resolution, whether in
the courts or elsewhere. Furthermore, despite recent court reforms, the process takes time
and is difficult for those without representation; the different aspects of the system need
to be linked to the entry points in a way that responds to the needs of litigants.

We also note that while there are many organizations providing assistance of various
kinds generally or to members of particular communities, these may or may not be
linked to the family justice system in a way that enables individuals to assess their
problems holistically or comprehensively.

Thus although the reforms have contributed to benchmarks related to providing
information and simplifying the system, there is more that can be done. In the next
section, we describe the continuing gaps in greater detail, beginning with the way
Ontario’s pluralist character affects people’s interaction with the family justice system.
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1. INCLUSIVITY AND ACCESS TO FAMILY JUSTICE
A. Introduction

The preceding discussion illustrates that stakeholders in the family justice system, both
large and small, have devoted considerable time and resources to make the family
justice system more accessible, effective and affordable for families facing relationship
breakdown. A plethora of services have developed to assist families, as different
stakeholders in the justice system with diverse mandates have attempted to address
the problems within their jurisdiction or develop services to assist their constituents.
There have been a number of important developments to help families over the past two
or three years in particular. We endorse the comments of Chief Justice Smith of the
Superior Court of Justice in response to our Interim Report. The Chief Justice emphasized
the importance and success of these initiatives so far, stressing the significance of the
reforms in difficult economic times as well as the “dedication and commitment of the
[Ministry of the Attorney General] staff”, “the tireless support from the judiciary” and
the “selfless volunteerism of many members of the Bar”.

There is no doubt that the willingness to initiate and implement the reforms of recent
years has been a necessary precondition to meeting the challenges in the family legal
system. Notwithstanding these promising reforms, however, there remain a number of
issues still to be addressed. In particular, the most significant barriers to accessing the
family justice system remain the lack of a systematic approach to diversity which the
reforms, including the most current, do not explicitly address; lack of a coherent
approach to provision of information; the lack of affordable assistance; and a need for
additional ways to address the intersection of family legal problems and non-legal problems
related to family breakdown. We discuss ways to improve these particular aspects of
the system in Part Two of this Report.

In this Chapter, we provide a portrait of contemporary Ontario society and discuss the
importance of establishing the goal of inclusiveness as an overriding value to be
considered in making more specific changes and in co-ordinating the current disparate
initiatives. In thinking about the particular characteristics we discuss below, it is important
to recognize that people do not fit into one “category” and that they cannot be defined
by one particular characteristic; rather, our identities are fluid and different characteristics
may be more predominant than others, depending on context. Furthermore, inclusivity
does not mean forcing people into straightjackets of identity, but providing the
conditions necessary for implementing Ontario’s commitment to pluralism.

B. Ontario’s Pluralism and Changing Circumstances

1. Introduction
We recognize that the Ontario family legal system and the legal system generally have
developed programs and approaches intended to respond to and include the province’s
various populations. For example, the Ministry of the Attorney General (MAG) has
developed family law information designed for Aboriginal persons. Community Legal
Education Ontario (CLEO) and others have provided general or family law information
in several languages. Ontario’s legal system is “bijural” and is expected to provide services
in French, as well as English, and there are efforts to improve access to these services.
More generally, the courts have responded to the needs of persons with disabilities.

These attempts to be inclusive have not yet been fully realized. To cite just two very
different examples, the Family Law Information Centres (FLICs) appear to have uneven
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capacity to provide French language services (similarly, we were advised in the
consultations for our project on the modernization of the Provincial Offences Act that French
defendants were not always able to obtain a trial in the French language in a timely
way),;?” and family law information provided online is not easy to access for persons
living in areas of the province lacking high speed internet or by persons with low literacy
levels. Nevertheless, these initiatives reflect recognition of a need. Furthermore, the province
has taken steps towards ensuring that its laws and policies do respond to diversity needs.
As we discuss further below, the Ontario Public Service (OPS) has developed a lens for
assessing laws and policy against different types of characteristics.

Our point is not that the system and relevant actors have not in various ways responded to
Ontario’s pluralism and that inclusivity is an ongoing project, but that there needs to
be a systemic approach. We are also aware that the best of intentions are faced with
fiscal challenges. In both our frameworks relating to older adults and persons with
disabilities, respectively, we acknowledge the principle of “progressive realization”: not
everything can be done at once, but it is important to know the goals, the gaps between
aspiration and realization and the actions required to achieve the goals.?'° The same
thing might be said about the family law system. Where resources are limited, implementing
new systems and approaches may occur over time when resources are available or
when it has been determined that resources supporting outmoded approaches can be
redistributed to programs that will improve the system. It is also important, however,
to identify the end goals and to take progressive steps to achieve them.

In the next section, we explore some of the ways in which Ontario society and family
relationships have been transformed. We then discuss specific issues that affect access
to justice as people consider entering or actually enter the system, including the
relevance of diversity to these issues. We close Chapter Il of Part One with reiteration
of the significance of inclusivity to advancing substantive equality, including with
respect to entry points to the family justice system.

2. Painting a Portrait
The diversity among Ontario families reflects the diversity in Ontario’s population generally.
Among other developments, for example, changes in immigration patterns have led
to changes in the ethnic and religious make-up of the province. While women in Canada
have increasingly gained more social and economic rights over the past two or three
decades, the beliefs of some groups may appear to challenge the commitment to equality
between men and women that has been recognized in the Canadian Charter of Rights
and Freedoms*"" and the Ontario Human Rights Code.?'? Fathers are increasingly engaged
with the upbringing of their children and expect to be included in post-separation relationships
with their children. While it may have seemed a considerable time in coming, the legal
recognition of same-sex couples (whether the right to support, custody of or access to
children or marriage) has accompanied a widespread acceptance of homosexuality,
a form of sexuality that was once illegal. There is now recognition of a broader
understanding of gender identity and expression.?’* Public policy is now grounded in
recognition that a society modeled on an assumption of “able-bodiedness” must be
refashioned to incorporate the needs of persons with different types and severity of
disabilities. The “aging” of the population has alerted us to the reality that access to
the legal system and the problems facing them may not be the same for older adults as
for younger adults. The greater sophistication of young people in some respects and
the breaking down of time and space barriers that technology has transformed in only a
short period of time have in complex ways changed the relationship between parents and
children. And these and other developments have had ramifications in how we view communal
obligations and the challenges we face at the societal level.

For the family justice system to be effective and responsive to the needs of families, it must
appreciate how families are not only similar, but also how they are different. Systems,
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processes and methods that are premised on a primarily homogenous family structure
and background require rethinking in a province which has committed to diversity. The
system must respond to problems that not only cut across families, but also to problems
that arise from diverse family situations. This requires understanding how families in
Ontario have changed over the past two or three decades. It also requires recognizing
that this is not a static situation, that newcomers’ relationship to Ontario society
evolves, that second generation individuals may view things far differently from their
parents and that social conditions can have an impact on this changing dynamic. We
are particularly cognizant in this Report of several dimensions of diversity which impact
on the ability to access services.

Some examples of “pluralism” have existed for as long as Ontario has existed, as well as
before. Indeed, First Nations were heterogeneous, with “diversity” becoming more pronounced
with the first contact with Europeans. The issues we refer to here as they relate to First
Nations have arisen in some ways from the clash between pre-colonial existence and
non-aboriginal society as it emerged in Canada, or the lack of symmetry between the
two cultures and worldviews. Persons with disabilities have lived in society forever,
although their circumstances have changed considerably over time and the types of
disabilities that government and society at large have acknowledged should be
addressed have increased. In other cases, such as the relationship between men and
women, relationships have shifted significantly, while the impacts have not been fully
addressed. In yet another example, while same-sex relationships have long existed
in fact, the legally sanctioned structure of the family has changed with the recognition
of same-sex marriage. Certainly one of the biggest changes has been in the ethnic, cultural
and religious composition of the province, particularly its urban areas, which has
permeated not only the justice system, but also the economy, politics and social relations.

We cannot exhaustively describe the very many ways in which Ontario society has
changed, or the ways in which on-going circumstances are being approached
differently, particularly over the past thirty or so years, nor is what we do describe
particularly startling or new. Yet we consider it important to provide support for our view
that a systemic approach to inclusivity when improving access to the family legal
system is critical. We therefore discuss examples of the diverse circumstances which we
believe need to be taken into account in thinking about how to fashion entry points.
The principle we advance is that the design of the system needs to be inclusive and
that it needs to be flexible in recognizing that not all individuals who appear to be
characterized in a particular way share the same views and experiences. The challenge is
always to avoid “slotting” people into certain categories while at the same time remaining
open to different needs and expectations.

Most of Ontario’s 3.6 million families consist of married couples, with a far smaller number
living in common law relationships.?'* The proportion of lone-parent families is about 16 per
cent of families. Male lone-parent families experienced higher growth over the period
between 2006 and 2011 than did female lone-parent families, although there are still far
more female lone-parent families.?'> At the same time, there are some differences in family
structure in this regard among ethno-cultural groups which we discuss below.

Not surprisingly, there was a dramatic increase in the number of same-sex legal marriages
between 2006 and 2011, following the federal establishment of the legal right of same
sex partners to marry in 2005.%'¢ Although the patterns of opposite-sex and same-sex
marriages are similar across the country, same-sex couples tend to be clustered in large
cities.?’” Of interest is that the proportion living in large cities is slightly lower than was
the case in 2006, suggesting that same-sex marriage may be becoming more common
in smaller centres.
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Consistent with the aging of the population, the number of couples with children living at
home slightly decreased in 2011.2'® Same-sex couples are less likely to have children at
home than are opposite-sex couples and more female same-sex couples are likely to
have children at home than are male same-sex couples.?'® We can expect this situation to
change in the future given the change in the definition of marriage and increasing
acceptance of same-sex relationships.??°

The situation of families has been complicated not only by reproductive technologies and
adoption, through which children may have ties with non-biological parents and little
or no contact with biological parents,??' but by remarriages after a divorce. In 2011,
Statistics Canada for the first time was able to distinguish between families in which the
children were the biological or adopted children of their parents (these are termed
“intact families”) and “step families”.??2 In Canada in 2011, over 87 per cent of
families with children were “intact” families, while there were over 10 per cent of “step
families”.?2* Post-separation custody and access arrangements for children may be
complicated by their membership in more than one family; and the increased difficulties
resulting from the breakdown of a second family may well exacerbate the usual distress
children may feel at the time of the dissolution of their family.

The vast majority of children 14 and under lived in a family with their parents, with the
remainder living with other relatives or non-relatives.??* About 19 per cent of children
lived with lone parents, a slight increase from 2001; of these, over 82 per cent lived with
female lone parents.??> There has been a small increase in the number of children living in
households with grandparents, although most of them are living with their parent(s),
as well.22¢ This may have ramifications for more grandparents applying for custody or
access in the case of family breakup. A Bill to strengthen grandparents’ rights to form
and continue relationships with their grandchildren was introduced in the Ontario
legislature in April 2012.22” While the tendency for several generations to live under one
roof may have declined in certain cultures, it may be more significant among other
cultures in which it is not unusual for grandmothers and sometimes other female
relatives to assist with the care of the family.??

Within the family, the role of women has undergone a profound transformation in part
resulting from women'’s increased economic independence and more generally their
greater independence in law and socially, as well as an evolution in expectations about
men’s role. In part, it also reflects an economy and increased expectations about what
families should provide that requires two income earners in the family. Notably, men are
no longer the main income generators within a family.??’ However, women still earn
less than men, however measured, although the gap is smallest with younger women.#°
The increased economic participation of women, among other factors, has contributed to
a trend that couples have fewer children and at a later age.?'

We appear to be in a significant transition period in the relationship between female
and male partners, as more fathers play a significant role with their children, as couples
decide whether one parent should stay home with the children on factors other than
status as the mother and as fewer couples assume that it will be the mother who takes
time off work when children are sick.?2 Nevertheless, despite these shifts, there remain
significant differences in gender roles within families. For example, among part-time
workers, 32 per cent of women work part-time in order to accommodate child care
responsibilities, while only 6 per cent of men work part-time for this reason.?3 In 2010,
Canadian women spent an average total of 50 hours per week caring for household
children, double that spent by men.** Although both men and women report caring for
seniors, women spend more time doing so0.2> While relations within the family may
have begun to change, employers are less likely to allow flexible work hours than was
the case in 2001.2%¢ Nevertheless, women'’s increased capacity for economic independence
and men’s desire to engage with their children are just two aspects of the changing
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relationship that have implications for resolving custody and access and spousal support
obligations. One matter that may be of interest is whether these changing circumstances
have affected how men and women negotiate family issues differently.

While the observations in the above paragraph may be generally the case, there are
many differences among women. Factors such as sexuality, ethnicity, Aboriginality, economic
status, religion or culture, ability, age, place of residence (urban or rural), among others,
will have an effect on the lives of women, as they do on the lives of men.” We provide a
few examples that might be relevant to family relationships and breakdown.

Aboriginal women are less likely to be in married relationships than are non-Aboriginal women.23#
They are also more likely to be lone parents and to have more children at a younger age.?*
However, there is a greater likelihood that more people, including Elders, are involved in
raising a child.?*° Aboriginal women were less likely to have a university degree than
were non-Aboriginal women (but more likely than Aboriginal men),?*! less likely to be
employed than were non-Aboriginal women, as well as than Aboriginal men who lived
off-reserve?#? 243 and more likely to live in low income than either non-Aboriginal women or
Aboriginal men.?*

There has been a dramatic shift in the home countries of immigrants generally over the
past two or three decades and this is true of women. Female immigrants now come from
over 220 countries and the proportions coming from Europe and from Asia and the
Middle East has reversed since 1971.24° More female (as well as male) immigrants are
likely to be members of visible minority communities than was the case in the past, as a
result of the change in “source countries”. Thus “[i]n 2006, visible minorities accounted
for 55% of the total female immigrant population, up from 22% in 1981".24¢

Women who are immigrants are more likely to be married than are Canadian-born
women.?*” More “visible minority” women lived in married relationships than non-visible
minority women.?*® Visible minority women are also more likely to have a university
degree than are non-visible minority women.?* Immigrant women generally are more
likely to have a university degree than Canadian-born women, yet although a very high
proportion of immigrant women work for pay (some 90 per cent of immigrant women
in the core working ages of 25 to 54 were wage earners), the levels and income are
lower than for Canadian-born women; the gap is less for immigrant women who have
been in Canada for longer periods, however. Women have been more likely to enter
Canada under the Family Class category or as the spouse or dependent of an Economic
Class principal immigrant than as an Economic Class immigrant and this can have
consequences for language or employment skills.2*°

As we previously noted, while the lives of women may differ depending on a number of
factors, the lives of many women are different from those of men across most communities,
whether economically, socially or in other respects. For example, women are more likely
to be subject to domestic violence than are men, and to be subject to more serious forms
of violence. For Aboriginal women, the reported rate of spousal violence in 2009 was 12
per cent, compared to 6 per cent for non-Aboriginal women.?' Aboriginal women also
report high rates of financial or emotional abuse, but in this case similar to rates reported
by Aboriginal men.?52

In 2006, Aboriginal people constituted 2 per cent of Ontario’s population. The 2006
Census revealed that the Aboriginal population is much younger than that of the
non-Aboriginal population, with larger percentages of young children compared to
the non-Aboriginal population. Although over half of Canadian Aboriginal children
14 and under lived with both parents, Aboriginal children were more likely to live in
lone-parent households (most often with the mother or a grandparent). They were also
more likely to live in multiple family households. Sixty per cent of Aboriginal people in
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Canada lived off-reserve, with approximately 20 per cent living in rural areas.?** Aboriginal
Affairs and Northern Development Canada reports that “[o]ne in four Ontario First Nations
is a small, remote community, accessible only by air year round, or by ice road in the winter.
Ontario has more remote First Nations than any other region in Canada”.?>* This has implica-
tions for how information and services are delivered to the members of these communities.

For Aboriginal people in Ontario the family encompasses an extended network of
grandparents, aunts, uncles and cousins. This element of Aboriginal cultural identity is
highly relevant to family law issues such as custody and access, and it underlines the
necessity for cultural sensitivity within the family justice system.

Aboriginal people are overrepresented in Ontario’s family law system as well as in the
criminal justice system.?*> Aboriginal communities face unique and complex barriers to
accessing justice. One significant barrier is the distrust that many Aboriginal people
experience towards the justice system and law enforcement authorities reflecting
different conceptions of justice, historical and ongoing discrimination in court and
language barriers.?*¢

Building on our Competencies did not provide information about the literacy rates of
Aboriginal populations in Ontario; however, it states that “[t]he prose literacy performance
of the Aboriginal populations surveyed is lower than that of the total Canadian population”,
with 60 per cent of the urban Aboriginal populations in both Manitoba and Saskatchewan
scoring below Level 3 on the prose literacy scale (compared to 48 per cent of the Canadian
population as a whole).?” Although we do not have figures about literacy for Ontario,
we note that in Ontario, 38 per cent of Aboriginal peoples have not completed high school
and about 38 per cent have some type of post-secondary education (compared to 51 per
cent of the non-Aboriginal population).?>8

For status Indians living on reserves, family law is legislatively more complicated than
for most people living in Canada. For example, the matrimonial home on a reserve is
not subject to provincial legislation, although legislation before Parliament would apply
provincial legislation in this regard to reserves.?? First Nations that are covered by the
First Nations Land Management Act are required to create a regime relating to First
Nations land in the event of marriage breakdown.26°

In developing its Aboriginal Strategy, Legal Aid Ontario (LAO) heard about four barriers
in particular that Aboriginal people experience in accessing justice: 1) administrative and
operational problems (including geographic barriers as a result of living in remote communities,
lack of access to computers and telephones, and language barriers); 2) the lack of
cultural competency among lawyers and LAO staff; 3) the lack of public legal education
and information accessible to Aboriginal communities and service providers; and 4)
insufficient outreach to and too few networking opportunities among Aboriginal communities
and organizations.?' Across many of these categories, there is a lack of culturally-specific
education materials available to the public, especially materials recognizing historical injustices
experienced by Aboriginal people.?? LAO has taken steps each year since to advance its
Aboriginal strategy by providing Aboriginal competency training, seeking to hire
Aboriginal staff and developing “a public legal education plan focusing on Aboriginal
child protection, to be delivered in a culturally appropriate format, via print, audio/
radio and video”, among other initiatives.?¢3

Changes in immigration patterns have led to changes in the ethnic and religious

make-up of Ontario families, particularly in larger urban centres. About 67 per cent of
Canada’s population growth now occurs through immigration.?¢* In the 2006 Census,
foreign-born Canadians reported more than 200 countries of origin. Ontario was home to
more than 3 million first generation immigrants representing almost 30 per cent of Ontario’s
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population.?®s In 2009 and 2010, just over 42 per cent of new Canadian immigrants
(118,116 people) settled in Ontario, the largest percentage of all the provinces.?¢¢26” The
bulk of Ontario immigrants (80 per cent) settle in the Greater Toronto Area.?®® Although
the majority of these immigrants live in Toronto, they are increasingly settling in suburban
communities such as Mississauga and Brampton. Other urban communities such as
Ottawa, Hamilton and London also attract increasing numbers of immigrants.2?

In 2006, over 20 per cent of Ontario’s residents were racialized persons.?° In Toronto,
approximately 43 per cent of residents were racialized.?”’ While the rates in specific
communities may vary, racialized people in Toronto are much more likely to live in
poverty than members of other groups.?? This means that the availability of legal aid
or other means of accessing legal representation has an even greater impact for members
of this group and for others (such as single parent families, individuals over 65 and
Aboriginal persons) than others.

The influx of newcomers from Asia and the Middle East has been accompanied by an
increase in persons identifying with religions such as Islam, Hinduism, Sikhism and
Buddhism, although the Protestant and Roman Catholic religions remain the predominant
religions in Ontario.?”? As far as degree of “religiosity”, one study found that young
people are less likely to be religious than are older people and “[m]en are also much
more likely to have low religiosity than women”. Furthermore, the study found that 41
per cent “of the immigrants who arrived in Canada between 1982 and 2001 have a
high degree of religiosity, compared with 26 per cent of persons born in Canada”.?’*
Where religion plays a significant role in the family or for only one partner, it may help
to define relations between the couple and expectations about family breakdown,
custody and access and possibly the treatment of one or the other partner by their
community.

The increased diversity of immigrants and of cultural norms and values also affects access
to the family legal system. For our purposes, there are two important issues: the extent to
which immigrants are unfamiliar with the Canadian justice system generally and more
particularly with the family justice system (something they may share, but for different
reasons, with Canadian born individuals) or the extent to which they face language and
cultural barriers that complicate interaction with the system. Some members of racialized
communities (immigrants or born in Canada)*®> may have developed a distrust of the
system, sometimes from experiences in their “home” country, but also possibly from previous expe-
riences with the Canadian system, that make them reluctant to access services connected
with the court system, for example.?¢

Immigrants face a number of challenges in accessing the justice system, in particular
language barriers. According to the 2006 Census, 1.8 million Ontarians speak a
language other than English or French most often at home and nearly 270,000 Ontarians
have no knowledge of either official language.?’”” Between the 2001 and 2006 censuses,
the number of people in Ontario with no knowledge of either official language increased by
nearly 34,000 and the number who spoke a non-official language most often at home rose
by nearly 275,000, although this does not mean that they lack facility in English or French.
The 2011 Census showed that in Toronto, just over 15 per cent of persons spoke only a
language other than English or French.?”8

Cohl and Thomson’s 2008 Report, Connecting Across Language and Distance, estimates that
up to 500,000 Ontarians may need an interpreter to access legal information. The vast
majority of immigrants with language challenges live in urban centres such as Toronto,
indicating that linguistic access to justice is primarily an urban issue with certain exceptions
such as temporary migrant workers.?” 2 |t is worth noting that it is not only immigrants
for whom English (or French) may not be a first language. Although the mother tongue of
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most Aboriginal women in 2006 was English, with far fewer identifying French, the
mother tongue of almost a fifth was an Aboriginal language.?®’

In this regard, it has been suggested that although many people describe the central
barriers to accessing the justice system as high costs and procedural delays, another
significant source of barriers may be the lack of a common language and dialogue
about the meaning of justice.?? In the family system, this may take the form of different
understandings of what an “effective family” is or what the appropriate relationships among
family members are. Out of the diversity of family life a more pragmatic legal concept
of “family” or “family life” has developed in family law in developed countries,?® based
on the factual situation of persons having formed close ties, economically and personally.?*
Where children are involved, this includes the assumed emotional ties between (biological
and non-biological) parents and child, or close relatives such as grandparents and a child.?> In
practice this can raise complex issues for families recently emigrated from countries
with these familial characteristics.2®

The lack of a shared language across diverse communities may impede immigrant or
racialized people’s ability to obtain information about their legal options that is accessible
and applicable to their lives. In “Cultural Fluency for Family Law Lawyers”, Fareen Jamal
discusses the impact of culture differences in family law matters. While stressing that an
individual’s behavior cannot be predicted solely on cultural background or affiliation, she
underscores the utility of understanding cultural aspects when understanding behaviour in
a pluralist context, particularly when, as she notes, diverse individuals are accessing family
justice services that “have historically been designed to cater to middle-class North-American
Caucasian families with a European heritage”.?” Macfarlane notes, “[law’s] claim to universalism
means that law has few if any mechanisms for identifying personal cultural norms or
cultural misunderstandings between disputants and even fewer for addressing these in
process or in outcomes” .88

Building on our Competencies, which discusses literacy levels, does not distinguish literacy
rates for immigrants based on province, but reports that “[s]ixty percent of recent and
established immigrants, compared to 37 percent of the Canadian-born population, are at
Levels 1 and 2 [the lowest levels] in prose literacy”. Of note is that “[t]hirty-four percent
of recent female immigrants are at Level 1 — compared to nine percent for Canadian-born
females”.?® Immigrants whose mother tongue is neither English nor French have lower
prose literacy rates; however, Building on our Competencies cautions that one cannot
generalize from these rates to rates in immigrants’ mother tongues.??°

Other barriers also prevent immigrants from accessing the justice system. Many immigrants
come from countries with very different legal systems and they may be unfamiliar with
basic rights guaranteed under the Canadian system as well as the social services that are
available to them. A combination of language barriers, lack of computer literacy, low income,
isolation and discrimination may prevent them from learning about services and supports.?”
Some immigrants are reluctant to access services that are not sensitive to their culture, value
systems and faith traditions.?*2

Obtaining access to justice in the family system can be difficult for persons with certain
kinds of disabilities or with severe disabilities. Approximately 15 per cent of Ontario’s
population lives with some kind of disability and in some cases with multiple disabilities.?”
Women are more likely to report living with a disability and with a more severe disability
than are men, although they are also more likely to be employed than are men.?**
There is a higher rate of disability among Aboriginal persons than other segments of the
population and Aboriginal persons with disabilities have higher rates of low income than
other Aboriginal persons or non-Aboriginal persons with disabilities.?*> Canadians living
with disabilities earn lower incomes on average than do Canadians without disabilities.?



Perhaps especially where an
individual’s disability is not
visible (including some types
of physical, mental and
cognitive disabilities), a lack
of awareness and sensitivity
may be observed among
legal professionals who, like
many of us, are not always
familiar with the ramifications
of non-visible disabilities.

PART ONE: A VIEW OF THE FAMILY JUSTICE SYSTEM THROUGH AN “ACCESS TO JUSTICE” LENS

Type and severity of disability also affects the likelihood of living in low income or of
living on social assistance.

Persons with disabilities often experience barriers to accessing justice that are unique to
their particular disability. For example, someone with a mobility disability may not be able
to attend a Mandatory Information Program (MIP) session held in an inaccessible location,
while someone with a particular type of learning disability might have trouble accessing the
MIP online. A person with a cognitive disability may be precluded from making decisions
about taking legal action where he or she is found to lack capacity.?” Each individual’s
specific experience of disability must be considered when evaluating access to justice in
the family justice system.

Many persons with disabilities cannot afford to hire a lawyer and, unless legal aid is
available, they may be less inclined to pursue a legal claim.?*® Also, persons with disabilities
are often dependent on family members for support. This dependency may discourage
them from making a complaint or taking legal action against these caregivers.?*

Other barriers to justice include resource limitations and the lack of disability-related
accommodations for services and programs.>® Although innovations in technology have
improved access to the justice system (e.g., wireless communications systems that permit
people who are hard of hearing to use earphones to hear proceedings), a lack of resources
precludes some people from accessing these tools.>’

Communication barriers remain a significant problem for persons with disabilities, both in
terms of accessible information and in-person communication with legal professionals.
In 2006, a nation-wide study found that none of the materials available to the public in

the courthouse racks, legal aid offices, and legal education and information centres they
surveyed were available in large print or in audio format.3°2 Since then, however, Ontario
public agencies have been engaged in meeting the requirements of the Accessibility for
Ontarians with Disabilities Act which is intended to reduce or remove barriers for persons
with disabilities and to require pro-active measures by most organizations by 2025 or in
some instances earlier.3*> The Ministry of the Attorney General’s website explains how
people can request and receive accommodations such as assistive listening devices,
scheduling of proceedings, as well as others.>%* Frustration, fear and a lack of understanding
of legal processes may also place additional barriers on an individual’s ability to communicate
effectively with others in the justice system.>% Individuals in the legal system may have
difficulty understanding persons with certain kinds of communication disabilities.>%

Learning disabilities may make learning to read difficult and thus are also associated with
low literacy, particularly if the learning disability is not identified early.3°” Other forms of
disability may also be linked to low literacy skills. For example, we were told that for many
Deaf persons, English or French is a second language and interpreters are required for
written documents.38

Finally, persons with disabilities are frequently subject to ableist stereotypes that increase
barriers to justice and push them towards the social and economic margins of society.
Perhaps especially where an individual’s disability is not visible (including some types of
physical, mental and cognitive disabilities), a lack of awareness and sensitivity may be
observed among legal professionals who, like many of us, are not always familiar with the
ramifications of non-visible disabilities.>*

A poignant example of the gap between the needs of a group of disabled individuals and

the delivery of services was brought to our attention by The Canadian Hearing Society in
response to our Interim Report in this project:
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While the report is working on improvement of the family law system there are still systemic
barriers faced by consumers that are Deaf or Hard of Hearing that require services in ASL. For
these consumers use of entry points such as the 20 minute phone conversation are not accessible
without qualified professional interpreters being used by the legal services themselves. Barriers are
created if the burden of equitable access is placed on the consumer who uses other languages to
communicate. Most lawyers, duty counsels and other parts of the legal system are unaware of
how to provide services that are culturally and linguistically appropriate for ASL users. And it
seems that once the problems have been resolved in one region, the solutions do not get shared
with other regions so each community means reinventing the wheel and educating staff,
lawyers etc. about equitable access to ensure good information and quality of service.

Ontario’s population is aging.?'® Family issues such as separation and divorce affect
individuals regardless of age. However, the increased number of older Ontarians has
implications for some family legal issues such as parental abuse by grown children, the
obligations of grown children towards elderly parents and the rights of grandparents to
see their grandchildren. Certain factors associated with aging may disadvantage some
older adults in accessing the justice system. Many older adults experience decreased
mobility as they age and require supports (including transportation and enhancements to
physical accessibility) to access the justice system. Vulnerable older adults are often
dependent on family members or other caregivers for their physical, emotional and
financial wellbeing. They may be unwilling to pursue family law claims against people
with whom they want or need to maintain ongoing relationships. Older adults may
also be reluctant to report abuse if they perceive that police are insensitive or disrespectful
to them.3"" Building on Our Competencies showed that prose literacy decreased with age
and that for the largest proportion of persons over 65 was at Level 1, making it difficult
to use legal information.?'? The delivery of information online may also disadvantage those
older adults who have not acquired computer skills. Older adults who have had to give up
their driver’s licence may find transportation to larger centres hard to find if they live in
rural areas.

Older adults also face systemic barriers to access to justice. These include ageist or
paternalistic attitudes of people implementing the law, lack of sufficient training and
information on legal requirements for those implementing the law, lack of oversight
mechanisms for legal rights and protections, lack of meaningful remedies when rights
have been violated, over-reliance on complaint-based systems and the failure to
acknowledge and accommodate older adults’ needs in establishing and delivering
services.’'® A serious problem exists in the complexity of the laws dealing with older
adults; only a small minority of lawyers has expertise in these issues and very few plain
language materials about seniors’ legal rights are currently available to the public.>'

In addition to the diversity of its population, Ontario must also contend with the diversity
of its geography. Ontario has reversed the proportion of its population living in rural
and urban areas over the past 150 years. In 1851, 86 per cent of the population lived
in rural areas; by 2006, 85 per cent lived in urban centres.>'> According to Statistics
Canada, in 2011, the city metropolitan area (CMA) populations of Ontario’s urban
areas ranged from nearly 119,000 people in Peterborough to over 5.5 million in
Toronto.?'® Notwithstanding this trend toward urbanization, legal services must be
delivered across the province, including more remote locations. Distance has been
identified as the biggest barrier to obtaining legal information and services. For example,
broadband access is not available in certain parts of the province.?'”

One of the most significant and perhaps most widely acknowledged forms of diversity
in relation to accessing the legal system, including the family system, is economic status.
Legal aid and other ways of delivering legal services at lower cost are responses to the
inability of people to access the system effectively because they cannot afford legal
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representation. However, the inaccessibility of the legal system on economic grounds
remains a serious challenge, not only in regard to legal representation, but in other ways.
One’s hours of work or flexibility in obtaining “time off” may make it more difficult to
attend the MIP in some areas in person, for example, or to attend a mediation or court.
The need to pay for childcare in similar situations may also be a difficulty.

Nor is “economic status” all about poverty, since, as we discuss elsewhere in this Report,
the middle-class face significant economic barriers in accessing the system since they cannot
afford or easily afford legal services and are not eligible for legal aid. The financial situation
of each partner to a dispute can affect the scope of his or her discretion to settle disputes
and life after separation. One lawyer wrote to us about her middle-class clients as follows in
response to our Interim Report:

Many of my clients are middle class. They have no significant savings so they live off debt or
have to sell their homes, borrow money etc. They are often living pay cheque to pay cheque
before the relationship breakdown. Things generally do not improve financially after the
breakdown. Their children are left during this difficult time in their lives with having parents
who are additionally stressed by the judicial system and the lack of a speedy and effective remedy.

Although low economic status cuts across various groups, as we have indicated in this
section previously, some groups are more likely to live in low-income or have lower financial
means at their discretion, including Aboriginal persons, persons with disabilities, women,
especially single parents, and some ethnic groups, and persons with combinations of these
characteristics may face even greater difficulties economically. As the Ontario Association
of Interval and Transition Houses (OAITH) points out in its response to our Interim Report,

...[Clonsidering how poverty impedes access to justice without accounting for how some groups
face disproportionate levels of poverty exacerbated by discrimination based on disability or race,
will also fail to adequately account for the lived realities of many Ontarians that impair their
access to resources and options others take for granted.

Ontario is home to a rich and diverse population including many vulnerable individuals. Some
individuals have intersecting vulnerabilities and all individuals have varying experiences and
attitudes. Participants in the system have provided services that recognize the access
challenges posed by diversity. Although there are efforts to provide material in different
languages or to develop information specifically for Aboriginal communities, for example,
the reforms do not appear to address in a systemic way the challenges posed by diversity.
For those in remote communities, for those whose language of communication is other
than English or French, for women who have small children requiring care, for persons
with disabilities and for immigrants from countries with a dysfunctional and authoritarian
government, the court house may remain as intimidating and inaccessible to them as it
was before the reforms, albeit for different reasons. Nor do the reforms, focused primarily on
the courts, address the needs of many individuals who need information and access to help before
considering going to court. As we have pointed out in Chapter Il of this Part, while
there is a great deal of information available offered by many different entities, much of it
is difficult to navigate or understand, especially if people do not have help.

The challenge for Ontario’s family justice system is to ensure services respond to this
diversity to improve access to justice for all Ontarians. Policy makers must have a
nuanced understanding of the different makeup of Ontario families and the differing
roles within the family in order to provide service that is responsive to the needs of
users of the system. This is not to say that family justice stakeholders have not developed
materials and services with a view to diversity.3'® Rather a continued and even increased
awareness of the challenges posed by delivering services to a diverse population — and the
changing dynamic of that diversity — must be a focal point of policy and program
development and of service delivery.
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3. The Seeds of an Inclusive Family Law System
As one commentator has observed,

...[Wi]hile we can’t know all there is to know about all of the different people and circumstances
with whom and with which we interact, we do need to be cognizant of the existence of those
other realities and circumstances. We must therefore develop the sensibilities that allow us to
recognize that there are other realities than our own that may be influencing a situation or
context.

To do this requires that we continually reflect on our assumptions and taken for granted
conclusions. Our histories of inclusion and exclusion in society require that we must recognize
when situations, systems and yes even our laws are not always equitable. It also means that
sometimes we must take a differentiated approach to create equality of opportunity, or of
access. It means that although we may feel that we have heard enough about the issue of
diversity and inclusion, we haven’t.?"

Ontario is not unique in the world in facing the challenge of providing services to diverse
groups of individuals. Many countries around the world are becoming culturally diverse
and migrants are increasingly looking to the nation state for laws, policies and practices
leading to increased political participation and official recognition of their language and religion.
Accordingly, managing diversity and developing policies aimed at social inclusion has
become a major focus in many nations. Australia, for example, has been faced with similar
challenges in its family justice system. In February 2012, Australia’s Family Law Council
released a report to the Attorney General entitled Improving The Family Law System for
Clients from Culturally and Linguistically Diverse Backgrounds.>* Although we do not say
that the comparison is completely apt, it is worth noting that the Council identified
“factors that operate in combination to impede the ability of people from culturally and
linguistically diverse backgrounds to access the services of the family law system” that
are similar to those that our research and consultations also have identified, including

a lack of knowledge about the law and a lack of awareness of available services, language and
literacy barriers, cultural and religious barriers that inhibit help-seeking outside the community,
negative perceptions of the courts and family relationships services, social isolation, a lack of
collaboration between migrant services and the family law system, a fear of government
agencies, a lack of culturally responsive services and bicultural personnel, legislative factors and
cost and resource issues.>?'

In the Council’s consultations, it found that while there was evidence of collaboration between
service providers and community members to address the needs of cultural and linguistic
communities, its “examination of these issues suggests that a more systematic set of
responses is warranted”.3?2 Although the Council’s scope was limited to culturally and
linguistically diverse populations, the authors reported that many service providers in
the family law system advised that “many of the barriers that inhibit clients from culturally
and linguistically diverse backgrounds from successfully engaging with the system
similarly affect other clients from low socio-economic and disadvantaged backgrounds”.??3

In Delivering Services in Multicultural Societies, Alexandre Marc argues that addressing
diversity through public policy has a number of benefits, one of which is the reduction
of the consequences of social exclusion in “prevent[ing] people from accessing services,
employment, or justice”.3?* Marc explained that mental health researchers have defined
the concept of “cultural competence” “as a set of congruent behaviours, attitudes and
policies that come together in a system or agency or among professionals that enables
systems, agencies and professionals to work effectively in cross-cultural situations” .32
This is equally relevant for actors in the legal system and in collaboration between the legal
system and other disciplines or regimes. Marc adds, “The concept of cultural competency goes
beyond cultural awareness or sensitivity. It represents the institutionalization of efforts to
provide appropriate programs or policies for diverse populations”.32¢
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Jamal also underscored the importance of “cultural fluency” in the practice of family law:

Cultural fluency is particularly important for family law as it is often precisely within the parameters
of the marital relationship that individuals are motivated to practice their normative culturally
determined ethics.

Family is a contentious and emotive subject. Controversies about “the family” touch deep
emotional commitments that shape the social and political positions people take and their
willingness to defend their position or to compromise. These commitments are culturally
informed and raise debates about the kind of society we value and aspire to.3?

Although the above discussion relates specifically to the issue of cultural diversity, including
membership in an Aboriginal community, it is equally important to identify and be
responsive to the other dimensions of diversity described in the previous section, including
age, disability, gender/sex, sexual orientation, literacy, geography and economic status.
Thus one of the remaining challenges for the family justice system is to develop service
delivery that addresses the various dimensions of diversity with the goal of increasing
substantive inclusiveness. The provincial government is well aware of this issue and has
taken important steps to ensuring that diversity is accounted for in the development of
programs and services. In 2009, the provincial government launched the OPS diversity
three year strategic plan.3? In the 2011 OPS Diversity Annual Report, Toward Inclusion,
the Diversity Office outlined the impetus for a diversity plan as follows:

The Ontario Public Service (OPS) provides programs, policies and services to 13 million people
in one of the most diverse jurisdictions in the world.

Ontario has changed dramatically and projections show this change will continue well into the
future as our population ages and we continue to attract newcomers from around the world. In
2009 the Diversity Office released the OPS Diversity Three-Year Strategic Plan, Driving Change
From a Solid Foundation, which sought to integrate diversity, accessibility and inclusion into the
core business of the OPS.3%

Part of the OPS strategic plan was to develop a diversity and inclusion lens. The OPS
Inclusion Lens is an online tool that identifies existing and potential barriers to inclusion
when developing or reviewing policies, programs and services. It asks questions about
diversity, accessibility and inclusion. In essence, the lens is an analytical framework along 17
dimensions of diversity for use by OPS staff in the course of their work including in the
implementation of a program or service; full implementation is expected by 2016.
According to a description prepared by the OPS Diversity Office:

The Lens ensures that government policies, programs and services are inclusive and responsive
to the needs of all Ontarians. This is critically important for an OPS that delivers relevant and
excellent public services. Inclusion and accessibility are a top priority for the Government of
Ontario and the Lens is a key commitment of the OPS Diversity Three-Year Strategic Plan.?*°

The use of an analytical tool such as the Inclusion Lens is a way to critically evaluate programs
and services from the perspective of diversity. We believe that any program or service
which is meant to serve the public must be evaluated in this manner to ensure it is
accessible to all Ontarians. The LCO has created two Frameworks that may be of value
to government and quasi-public and private actors in reviewing existing or developing
new laws, policies and practices, as appropriate; one is intended to promote consideration of
the needs and experiences of older adults and the other the needs and experiences of persons
with disabilities, both designed to advance substantive equality.>?’

One area in particular in which diversity has been recognized in provincial policy is that
of domestic violence. For example, Ontario’s domestic violence action plan identifies as
one component the transformation from a “mainstream” program to one that includes
“[tlargeted approaches to meet diverse needs (francophone, aboriginal, ethnocultural/

February 2013

51



FINAL REPORT: INCREASING ACCESS TO FAMILY JUSTICE THROUGH COMPREHENSIVE ENTRY POINTS AND INCLUSIVITY

Inclusiveness is an overriding
value rather than equivalent
to the improving of a
particular aspect of the
system, such as increased
access to legal representation.
It is, nevertheless, advanced
by improvements in these
specific aspects and it in
turn contributes to the
development of substantive
equality in Ontario society.

52 Law Commission of Ontario

racial, people with disabilities, rural/farm/northern, seniors)”, including “[t]argeted initiatives for
groups that are at increased risk of domestic violence or for whom access to supports is
limited by language, geography, disability or culture”.332

Although there have been discrete efforts to be more inclusive, some of which we have
referred to above, what appears to be lacking often is a systematic approach to
diversity in the family sector. A systematic approach would, as do the OPS Diversity
Lens and the two LCO Frameworks, identify characteristics which are relevant for (that
is, affect) people’s interaction with the family legal system, a method for ensuring that
these are taken into account in creating or reviewing the programs and services and
anticipated timelines for implementation. As we said previously, implementing new services
or programs or redesigning existing services or programs would follow the principle of
progressive realization: when objectives or goals have been defined, it is possible to
identify where gaps remain and fill them as resources become available.

In the next section, we discuss very briefly how diversity or inclusiveness has influenced
our assessment of the early stages in the family system and how it stands above
individual parts of the system.

C. Inclusiveness as an Overriding Value: Advancing
Substantive Equality

Inclusiveness is an overriding value rather than equivalent to the improving of a
particular aspect of the system, such as increased access to legal representation. It is,
nevertheless, advanced by improvements in these specific aspects and it in turn
contributes to the development of substantive equality in Ontario society. Identifying
“achieving substantive equality” as an overriding value in our two framework reports
(on older adults and persons with disabilities, respectively) influenced how we developed
the principles and their application that comprise the framework. It also influenced how we
carried out those projects. The same is true of this Final Report in our family law project.

In this regard, although we concentrate below on identifying where the system can still
benefit from reforms in specific ways (provision of information, access to legal advice
and representation and responding to the relationship between legal and non-legal matters),
it is important to note that there are some larger issues that cannot be ignored (and
that are not unique to family law) that complicate how to respond to these more
specific issues.

In presenting the “postcards” of diversity earlier, we do not suggest either that they are
unique to the family context or that addressing them will necessarily resolve other aspects
of people’s lives, although they may have some impact. Indeed, for some people the
need to access the family system may never arise or arise in only a minor way. Yet this
does not mean we should not seek to mitigate them where we can. Similarly, to the
extent members of some communities have an uneasy relationship with the family legal
system for one reason or another, this may extend to the legal system more generally.
Where views about women'’s role may run contrary to mainstream views, they likely affect
not only expectations about family dissolution, but also about how women should behave
in society at large. They need to be taken into account if we are to understand and
improve the bigger picture and assess their relationship to fundamental Canadian values.
Our task here, however, is to appreciate that the overriding value of inclusivity responds to
the uneven distribution of disadvantage experienced by different groups in Ontario.

There are some challenges that transcend the experiences or needs of particular groups,
but that may have consequences that vary depending on people’s characteristics or
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backgrounds. In these cases, there may need to be specific adaptations to more general
responses. For example, in thinking about improving access to information, there are
some general suggestions we can make about the need to make sources more comprehensive
and to make it easier to navigate the maze of online information. In creating an information
“hub”, however, we need to remember that literacy skills, for example, can affect
access to online materials. Low literacy levels are not unique to particular groups and
ways of addressing them can be helpful across the population, particularly those with
low education levels. At the same time, Aboriginal persons, older adults and some
immigrants are more likely to have lower literacy skills than others.

The suggestion has been made that programs designed and delivered by non-Aboriginals
simply cannot bridge the cultural divide between the mainstream justice system and the
unique world-view and needs of Aboriginal communities. Some culturally-specific legal services
such as Aboriginal Legal Services of Toronto currently exist in Ontario.>* In other parts of the
system where services are provided to people regardless of their background, it may be
desirable to place an emphasis on training Aboriginal service providers.33*

There are other examples. People who have reached older age today tend to have lower
levels of education and are less likely to be computer literate.**> An individual whose
first language is not English or French may have great difficulty deriving benefit from
sitting in a Mandatory Information Program (MIP) session if they cannot bring their
own “translator”, perhaps a member of the family, who in any event, is unlikely to be
familiar with what is being described. (We understand that efforts are being made to
provide the MIP in other languages.)

Similarly, we know that poverty or low income is not unique only to particular groups
and that and that efforts to provide services to those in low-income do not have to be
designed for each specific group. Nevertheless, more people in certain groups than
others experience it. A significant number of older adults live in poverty.**¢ Older women in
particular seeking to end or having to respond to their husband’s desire to end a
marriage may have difficulty accessing funds to support early access to reliable advice
and representation. Low income is also an issue for persons with disabilities. As we
indicated above, poverty rates are higher in certain “visible minority” communities. For
some groups in particular, poverty will increase the difficulty of accessing help in the
first place. Where and how legal aid services are delivered, as well as how their availability is
communicated, may be shaped at least in part by the more specific way poverty is
experienced by different people. In other words, the idea is not to develop legal aid for
persons with disabilities (for instance) and legal aid for older adults, but for persons
who cannot afford legal assistance and to incorporate aspects that will be particularly
helpful to persons with disabilities and particularly for older adults and no doubt,
helpful to others.

D. The Need for Systemic Change

The barriers that we have identified through our research and our consultation process
are complex and our family justice system, as it currently exists, cannot meet them. This
is hardly surprising. With some (important) exceptions, our system presumes homogeneity on
the part of users, it is premised on the presence of lawyers who have specialized knowledge
and training to shepherd lay people through the system and for the most part, it divorces
the legal problem from the other issues that attend relationship breakdown. We believe
that any further reform of the system must address these issues in order to create meaningful
access to the family justice system for the citizens of Ontario. This requires seeing our family
justice system as it is perceived by those who need to access the system, ensuring that their
diversity is accounted for in the creation of services, as much as possible in line with
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progressive realization. It also requires thinking creatively about how to provide legal
services. Full scope legal representation is out of the reach of many, if not most people.
It has been increasingly recognized that the justice system and lawyers can no longer
operate on the all or nothing proposition that traditional legal representation embodies.
We must take a hard look at what “lawyering” entails and find ways to create competent
and effective legal services outside full scope representation by a lawyer. It is also necessary to
find a way to effectively deal with the cluster of problems which arise from marital breakdown
and ensure that people have access to the non-legal services they need to ensure the health
and stability of their families.

Our consultations and research and the responses to the Interim Report have shown
that people facing family breakdown seek information and solutions in places where
they feel comfortable and where there exists a level of trust between them and the
service provider. These places, whether formal or informal, whether directly tied to the
court system or not, operate as “entry points” into the family justice system: they provide
access to family justice. There have been some efforts at developing entry points outside
the court house in order to better accommodate the needs of users. These include the recent
collaborations between LAO and Family Justice Centres to provide duty counsel services
within the centres and the creation of a Family Law Information Program based on the
Mandatory Information Program and available to all who have access to it on the
internet. These initiatives, however, are limited in scope. In the context of access to justice
for rural and remote communities and linguistic minorities, Cohl and Thomson observed,

There is little evidence of province-wide or regional efforts to create a systemic response to
access to justice challenges that builds from a shared vision, involves all who need to be part of it,
identifies the highest priorities and explores the benefits of working together. While some
collaboration and innovative partnerships exist, there are few incentives to create and nurture
them. As a result, systemic issues do not get sufficient attention.**”

This observation can be extended to the access to justice challenges facing many
Ontarians in larger communities who find themselves in the midst of family breakdown.
We believe a systemic response to the issues that prevent effective access to the family
justice system would involve better coordination of efforts to create comprehensive
models of service delivery. The model would reflect the benchmarks discussed above
and would treat inclusiveness as an overriding value.

In Part Two, we examine recent and innovative developments both within Ontario and in
other jurisdictions that may provide valuable lessons and direction to addressing the
systemic barriers to family justice in Ontario. Creating these entry points requires significant
changes to the way legal services are delivered. Nevertheless, we believe that the
optimal approach to addressing these barriers is to strengthen access to service through
the creation of integrated entry points and in doing so, also to advance substantive
equality in Ontario.
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PART TWO: TRANSFORMING THE FAMILY JUSTICE
SYSTEM: MULTDISCIPLINARY, MULTIFUNCTION CENTRES

I. REVIEW OF PART ONE

For readers who are focussing on this Part of the report, the Introduction at the beginning
of the entire report may provide useful background about the origins and focus of the
LCO’s family law project.

In Part One, we provided an overview of the family justice system, including a discussion of
the most recent reforms to the system, briefly measured against benchmarks (which
we discuss again below), and remaining important gaps at access points that we believe
could be improved. We have adopted an underlying premise that early intervention in family
law disputes can minimize the likelihood of an unnecessary protracted dispute before the
court and result in better outcomes for families. We recognize that there are cases for which
the particular attributes provided by the courts may be the best option; however, as the
courts themselves have said, there are many cases that can be resolved prior to or at
early stages of the court process. We believe that the current system could benefit from
changes in the following areas:

a more systematic response to Ontario’s diverse population and geography;
rationalization of the provision of information;

greater assistance with using information and self-help materials;

greater provision of affordable legal services; and

explicit inclusion of responses to the intersection of legal problems with other
problems for individuals who are facing family breakdown.

To provide a context for our suggestions and recommendations in this Report, we discussed in
Part One the ways in which the structure of and relationships within the family have
changed over the past two decades and more recently. In this regard, we referred to
common law and legal marriage and sole-parent families and to the legal recognition of
same-sex marriage, as well as to the evolving relationship between men and women
and between parents and children, both reflective of changes in the broader society.
These changes include the greater economic independence of women and the way in
which technology has dramatically shifted understandings of time and space that affect the
parent-child relationship, for example.

We also discussed how major societal changes have affected the composition of families
in another way, specifically the increased diversity in cultural and religious values held by
family members resulting from the increase in immigrants from countries other than
the United Kingdom or Europe. Similarly, the family system must respond to the aging
of the population and to the increased expectations about (and reality of) the inclusion
of persons with disabilities. We further noted that the family legal system must continue
to grapple with longstanding challenges, notably the situation of members of Aboriginal
communities and domestic violence which is perpetrated primarily against women and
which cuts across communities. Still remaining, despite greater urbanization, are difficulties
associated with geography, whether rural areas or the Ontario north. Literacy levels have
still not reached the point at which we can assume that everyone is able to understand
and apply to their own circumstances the vast amounts of family information available
to assist people in considering their own family problems. Finally, we explained, as
have others, that the lack of affordable legal advice and representation remains a
problem to be solved.
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In the longer term, we believe that these issues can be best addressed through the
creation of integrated entry points into the family justice system, that is, multidisciplinary,
multifunction centres. However, there are some changes that would need to occur to
provide the appropriate setting for the development of these centres, changes which
we believe would also benefit the system in the short term. We discuss these possible
changes below. As mentioned above, we have developed “benchmarks” that we think
reflect the characteristics of a system that responds to the needs of family litigants and
applied these benchmarks in Part One in broad terms to the current system. For
convenience, we reproduce them here again.

An effective entry to the family law system meets the following benchmarks:

» provides initial information that is accessible to people in their everyday lives, including
information about possible next steps in their efforts to resolve their dispute;

» to the extent that the information is provided online, provides it through a single “hub”;

» provides assistance for persons who might have difficulty accessing, reading, understanding
or applying the information;

» helps an individual determine the nature of their family problem(s) in a timely and
effective way, including whether their dispute “really” is a legal dispute;

» assists individuals to find the approach to resolving their problem that is as simple and
timely as possible, minimizing duplication of persons and institutions with whom the
individual must deal and promoting ease of communication and collaboration between
different actors in the system (this refers to a “triage” system that assists in allocating
resources according to priorities);

» has the capacity to respond to different educational and literacy levels; the existence of
domestic violence; and factors such as cultural norms, Aboriginal status, gender, sexual
orientation, age, language, disability, geographic location and other major characteristics;

» develops programs and policies in consultation with affected communities;

» takes into account the financial capacity of individuals while ensuring the quality of service;

» recognizes the multiple problems that accompany family problems, such as mental
health or financial problems that may be a stimulus for or exacerbate family problems;

» offers a “seamless” process from early stages to final resolution; and

» is based on a sustainable model.
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Il. LAYING THE GROUNDWORK FOR EFFECTIVE ENTRY POINTS
A. Introduction

The creation of effective entry points requires a reimagining of the services to be delivered
and the roles of various actors in the justice system. Among them are the need to make
information more accessible, increased assistance with “self-help materials”, particularly for
those who may need help for reasons of literacy, language, culture or lack of economic
resources; alternatives to full-service representation by lawyers and service by legally trained
persons other than lawyers; throughout an appreciation that family disputants may have
different responses to, expectations about and capacity to interact with the family justice
system based on a range of backgrounds and characteristics; and recognition that people
may have problems that are not family legal problems, but that may have led to, exacerbated
or prolonged the existence of family legal problems. In this chapter, we make suggestions
about how these aspects of the family justice system might be improved. In the next
chapter, we discuss and make recommendations about the creation of the multidisciplinary,
multifunction (or integrated) centres we have referred to above and for which we believe
that these suggestions are a precondition, as well as having merit on their own basis.

B. Changes to Facilitate the Development of the
Multidisciplinary, Multifunction Centres

1. Effective Provision of Information
Based on what we have heard through consultations and submissions, although there
has been an increase in information and as a number of stakeholders pointed out, there is
actually a great deal of information, it is not always easy to access, navigate or understand
for many people. We referred in Part One to Birnbaum and Bala’s 2011-2012 study of family
litigants’ mixed experiences with the MAG website, for example. Some litigants found
the website helpful, while others found it too complicated or difficult to translate from
legal language.3*®

The very fact of the volume of information and the number of stakeholders who develop
and deliver information speak to the lack of integration and coordination required to make
information easily accessible and seamless to the user.

As the province moves toward greater access to the Internet for residents throughout
the province, the web has become a primary tool for most people to find information.
In its response to the Interim Report, the Ministry of the Attorney General highlighted the
cost of print material that we had recommended be widely distributed to locations where
people regularly go and suggested that a less costly alternative to producing and updating
brochures might be a colourful sticker or bookmark to promote the availability of web-based
materials. In its comments on the Interim Report, the Ministry of the Attorney General also
proposed making contact with service providers such as YMCAs, the College of Physicians
and Surgeons and community centres and encouraging these organizations to post a link
to family law information on their web sites. We agree that these could be effective
initial sources of information that people might see at times they are thinking about getting
help for their family problems, rather than having to seek it out.

As we said previously, the Law Society of Upper Canada’s portal is a laudable step
toward a better integration of certain kinds of information; however, it is not clear at
this point whether the portal will function as a central “hub”. As we explain in Part
One, the portal is not easily found and tends to focus on particular family problems
and the assistance of lawyers. The location of the Mandatory Information Program and
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the Family Law Information Centres at courthouses (recognizing that the MIP can be
accessed online) may be a disincentive for certain users to seek these programs out
voluntarily or to find them helpful, depending on how early in the process they are
looking for help. Legal Aid Ontario’s Family Law Information Program has many advantages
but it is less likely to come to the attention of people if they are not inquiring into availability of
legal aid, a later stage in the process than those who are trying to find information to begin
the process.

Various sources of information have benefits, but it remains that it is almost if not actually
overwhelming for many people looking for help. The proliferation of online information,
while again of great benefit to certain groups, is also difficult to access for people lacking
literacy, language or computer literacy skills, as well as people in parts of the province
where dial-up access is still predominant. Going forward, the benefits of these various
sources of information may be heightened and focused by leveraging the talent and
expertise of all major stakeholders that develop information through the creation of a
partnership or collaboration. The tasks are three: to restructure the sources of information
to mesh with each other, taking the best from all the sources (this will reduce it, as
well); designing it to flow more readily from the earliest to the later stages of the process;
and indicating at various stages where appropriate assistance in understanding and
applying it can be obtained.

A partnership or collaboration to develop a “hub” would appropriately include, for
example, the Attorney General, Legal Aid Ontario, the Law Society and CLEO. Each of
these stakeholders has made clear that they appreciate the importance of family law
information and they have expertise to contribute to developing seamless and coordinated
legal information in the following ways:

e The Ministry of the Attorney General has the mandate to develop and deliver
family law services and has expertise in the rules and forms.

e Legal Aid Ontario has expertise in developing and delivering services to low-in
come Ontarians. Moreover, the Trebilcock Report underscored the need for
Legal Aid Ontario to make itself more salient to middle-class citizens of Ontario.>**
Taking a prominent role in a collaborative effort to improve the dissemination of
legal information to all Ontarians is one way to fulfill this need.

e The Law Society’s mandate includes protecting the public, ensuring competence
of its members and promoting access to justice. It can provide valuable information for
the public about what to expect from legal services providers and can help to fulfill its
“access to justice” mandate.

e CLEO has expertise in developing public legal information, as well as the cultural
translation of information.34°

Any collaborative effort to improve the dissemination of legal information (which includes
information about both process and substantive law) needs to address cultural and
language issues in order to address the diversity of Ontarians. As we referred to previously,
organizations such as CLEO and FLEW provide information directed at particular communities or
for particular purposes and often in several languages. The response of the Toronto Lawyer’s
Association to the Interim Report highlights the need for information in multiple languages:

TLA notes this task [providing legal information] is a more significant one for Toronto than for
other areas of the province, because of the size and diversity of its population. Funding to create
the on line and pamphlet format of information must be adequate to address the diverse
language and cultures in Toronto in order to provide fair access to justice for all of its systems.

Women who are fleeing violent relationships also require specialized information. Indeed,
one aspect in which many current sources do respond to need is that they either provide
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or link to information specifically about domestic violence, whether in different-sex or
same-sex relationships.>*! The existing information for survivors of violence should also
be available from the hub.

There is limited information available for children who are in the midst of their parents’
separation or divorce. As noted, the public body available to assist children whose parents
are separating or divorcing is the Office of the Children’s Lawyer. While the mandate of
the OCL to provide client service is limited by the provisions of the Courts of Justice Act, its
expertise in dealing with children could contribute to developing age appropriate
information for children.

The objective of more accessible and easily understood information is to increase the ability of
individuals, at the early stage of their family problems, to make a preliminary decision
about whether to address the potential issues arising from their family breakdown or
what the next step should be. Increasing the availability of information in different
languages and formats speaks to the challenges faced by Ontario’s diverse population. Creating
an easy path toward the information, with assistance as needed, allows those who have
a limited or no ability to pay for the services of a lawyer to be able to have a basic
understanding of the issues, enabling an individual to make decisions about next steps. To
the extent possible, the involvement of persons with the characteristics of those who need
to use the information can make it more likely that it will be effective.

2. Improving Self-Help Tools
Good and accessible information is important regardless of the next step someone with a
family dispute takes. The next step many people will take, especially if they cannot
afford — or believe they cannot afford — a lawyer, will be to turn to additional materials
intended to help people undertake their own resolution of the dispute, that is, self-help
materials. Included in these materials are forms that individuals can complete online to
file an application with the court or to calculate child support, for example.?*? As with
information more generally, however, it may be necessary to provide some form of
facilitation for many users of self-help tools. According to Listening to Ontarians, many
people want to solve legal problems on their own: one in three respondents among
low and middle-class Ontarians said they prefer to resolve their legal needs by themselves
with legal advice but not necessarily with the assistance of a legal professional.>** While studies
have identified a number of concerns with the appropriateness of self-help for certain
individuals, these same studies may promote the use of self-help materials under the right
circumstances for the “right” users.** We need a better understanding of how people use
and benefit from self-help materials.

We believe that provided self-help tools and services are one of a range of options available,
they can be useful to certain classes of unrepresented litigants, particularly if facilitated (that is,
users have access to assistance in understanding or using them). These materials appear
to be most effective if they are delivered in coordination with supports such as community
based organizations with knowledge or experience with self-help services; trained in-person
support workers; and educational and literacy experts.3*

Given our focus on persons who have not yet entered or will not enter the court system,
the assistance provided at the courts will not necessarily help. These unrepresented
individuals will require knowledgeable assistance elsewhere. Legal actors such as the Ministry
of the Attorney General, Legal Aid Ontario and CLEO all have experience in the development
of the tools required for people in family disputes who are still trying to decide how to
resolve their dispute.

At present the number of self-help tools and services in Ontario is limited. There are,
however, other jurisdictions where self-help services have a longer history and could
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provide valuable guidance to Ontario. The increasing number of unrepresented
litigants gave rise in the United States to programs catering to their needs. California+
and New York*#” have been recognized as national leaders and innovators in developing
and delivering services for those without legal counsel and their programs have been
used as models in other jurisdictions. A variety of services and strategies instituted in the United
States to help unrepresented people include courthouse concierge desks; self-help websites;
partnerships with law libraries; educational materials (e.g., written materials, videos,
and PowerPoint presentations); court-based self-help initiatives; partnerships with public
libraries and community centers; community education; and mobile self-help centers.
Websites are seen as a relatively low-cost and high-impact option that allow resources to be
publicly available, regularly updated and adapted for specific regions or groups (e.g.,
people whose primary language is not English).>* Selfhelpsupport.org, which is coordinated
by the Self Represented Litigation Network (SRLN), has been described by many as a
particularly helpful website. It is a clearinghouse of information on self-representation that
offers free membership to practitioners assisting unrepresented litigants. The site has an
extensive resource library, webinars, and reports from numerous American self-help centers.>*

Although little empirical information exists about the distinct impacts self-help tools
have on their users or the justice system, many believe that they are equipping self-represented
people with more and better information, increasing individuals’ preparedness for
engagement in the justice system, and increasing the efficiency of the courts. Greater
guidance for the unrepresented in California has resulted in reductions in the frequency
of unproductive court appearances and increased collegiality, as litigants have a better
sense of the court procedures, and an increase in settlements being reached by litigants
who used self-help programs. Such litigants were also found to be more likely to obtain
“clear [and more easily enforceable] written orders regarding child custody, visitation, and
domestic violence.”**° Self-help centres have been found to raise litigant satisfaction through
the provision of information.**' In California, enthusiasm for the use of these tools has
come from self-represented people, court staff and members of the judiciary and the bar.>*2
Equipped with better information and able to navigate the justice system more efficiently,
litigants are also able to minimize absences from work and other important commitments.

The California Judicial Council’s Task Force on Self-Represented Litigants, created in
2001, stated that the model self-help center is court-based and “staffed and supervised
by court attorneys.”3>* The SRLN also found that self-help centres are most effective not
only when they “[a]re located in the courthouse or as near to the courthouse as possible”,
but also when they are integrated into the broader community of legal service providers.
The SRLN has also noted that supervision by experienced lawyers, the presence of legally
trained staff, and the clear definition and communication of staff roles to users and
staff have also increased the effectiveness of these centres.>*

However, the SRLN also acknowledges that many of the materials available in court-based
self-help centers “can also be used in flexible and accessible outside environments”, such as
community centres or public libraries. The provision of services at non-court affiliated
locations is seen as especially important where they address geographical, language and
technological literacy barriers to entry points to the justice system. Additional assistance to
overcome these barriers may be available at community centers while it may not be
offered at court-based self-help sites. Such external locations have been observed to be
most effective when they are accessible by a wide variety of people and employ helpful
staff or volunteers who have received some legal training on issues affecting the community
being served.?** The California Task Force similarly noted that court-based centers should not
be seen as a full answer to problems faced by self-represented litigants because some issues
require legal representation. In those cases, it recommends that centres collaborate
with legal professionals so that referrals can be made when necessary.?*¢
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Where resources may be available, before choosing to increase self-help materials rather
than allocating resources to other options, it would be helpful to have a better measure
of how effective they are, preferably among different communities and/or in different
settings. CLEO has funding from the Law Foundation of Ontario for the preliminary stages
of a study of the effect of self-help which when completed could be useful in designing
self-help materials and determining when facilitated self-help materials are required.?*”

For reasons we discussed in Part One, such as literacy levels, language, disabilities, or
low levels of education, many people will require assistance with self-help materials,
even for simple cases. The challenge is to find appropriate facilitators who will be able
to serve the diverse individuals who will need their help and can do it without cost or
at a minimal cost to the client. Below we discuss the value of trusted intermediaries to
address this issue as well as perform other functions which could help improve access
to the justice system.

3. Enhancing the Role of the “Trusted Intermediary”
In the Interim Report, we discussed the value of “trusted intermediaries.” Trusted
intermediaries include

organizations that focus on social services, services to people with disabilities,
immigrant settlement, health care, education, advocacy or a particular faith or
ethno-cultural group. They also include agencies that serve the public generally such as
libraries, community centres, information and referral services, and hotlines.>>

Trusted intermediaries serve an important role as conduits for the delivery of legal
services to their constituents, both in helping disputants deal with certain aspects of
their problems and in alerting them to appropriate resources. They can also be an
integral element in increasing the effective provision of information and self-help materials.

Community organizations know the needs of their communities and clients and are often
experts in outreach. Particularly in urban areas, community agencies may also have staff and
volunteers who can help people in their first language. Collaboration with settlement agencies
and other organizations has become one of the most important ways for legal services to reach
communities of non-official language speakers.>*?

Trusted intermediaries have the potential to be an important linchpin in addressing
the barriers that we have identified in accessing the justice system. Because of their ties
with the communities they serve, they have a knowledge of and sensitivity to the challenges
posed by the diverse needs of their constituents. A good example of an organization that
could act as a trusted intermediary is India Rainbow Community Services of Peel, which
is a non-profit, charitable, community based organization. It provides “culturally and
linguistically appropriate services to the Peel immigrant community [a largely South Asian
community], enabling integration and supporting their settlement, social services, health,
and educational needs”.>® Its objective is to provide services to all new immigrants in the
Peel region, as well as both help immigrants integrate into mainstream society and inform
the mainstream community about “the value system of first generation Canadians”. One of its
specific objectives is “to provide family counselling and/or referral services in family crisis
situations”. We have referred in Part One to other organizations that provide integrated services
in areas other than law that could also serve as intermediaries with respect to entering
the family legal system.

The ability of trusted intermediaries to provide assistance in the area of family law is,
however, often circumscribed by their lack of training and education. Providing
appropriate information and training could give them the ability to play a larger role in
helping clients facing family breakdown that would have the advantage not only of
addressing challenges such as language or culture, but also a less costly way of providing
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needed help. Litigants who are better informed, have some understanding of their own
case and have some preparation for participating in the legal system benefit the
system, as well as themselves. An important initiative, funded by the Law Foundation of
Ontario, is currently underway to facilitate this type of training. The “Connecting
Communities Consortium” of legal and non-legal organizations such as health centres and
settlement organizations is intended to improve the ability of non-legal organizations to
provide basic legal information and referrals to their clients.>*' The Consortium, guided by
a committee of community and legal workers, advances training projects and is intended
to establish a provincial network for community and legal workers “to help share information,
research and innovative approaches to providing community legal education and
information”.3¢2 To date the LFO has funded three projects aimed at increasing information
about housing rights, consumer rights and workers’ rights respectively for the target groups.33

Although the four pillars reform speaks of providing opportunities to identify issues
and direct parties to appropriate and proportional services, a comprehensive triaging function
of clients is not being performed unless the client is represented by a lawyer. Trusted
intermediaries offer great potential to play this role in the system. The benefits of providing
training to trusted intermediaries does not replace the necessity of legal advice and
assistance; however, such training may help to minimize the time and associated expense of
using a lawyer to perform these tasks. In particular, as will be discussed more fully
below, in a multidisciplinary entry point, trusted intermediaries can be the liaison be-
tween the client and the provider of legal services and ensure smooth and timely
transitions for the client.

4. More Affordable Legal Services

a) Introduction
It is unrealistic to think that everyone with a family problem will have access to a lawyer
or will be able to have access to a lawyer through their entire case. Although many proposals
for reform focus on increasing state funding for legal services, as one observer noted, in
most jurisdictions, increased funding “looks very unlikely to happen, not least because
justice (especially civil justice) tends to compete poorly with other demands on the
public purse, most notably health, defence, education and transport”.>%* Yet the current
model serves increasingly fewer people. As Chief Justice McLachlin observed, although
Canada’s justice system is strong, healthy and a model for other countries, “[t]he problem
is that it is not accessible for far too many Canadians. In my view, access to justice is the
greatest challenge facing the Canadian justice system”.3%* The Chief Justice noted that although
Canada ranks at a high level in regard to the rule of law on the Rule of Law Index, “the
index ranks Canada 9th out of 12 wealthy Western European and North American countries.
The most problematic areas, according to the index, are access to legal counsel and
unreasonable delay in civil justice.”3% The Index assesses 97 countries and makes intra-country
comparisons on several indicia. For example, although Canada’s score for “Civil justice is
free of improper government influence” is .84, for “People can access and afford civil
justice”, it is .64.3¢”

Although there are many unrepresented (those who would prefer to be represented) and
self-represented (those who choose to represent themselves for reasons other than financial)
litigants in the system, the theoretical presumption remains that a full service model
provided by a lawyer is the way in which family matters should be addressed. None of
the reform efforts we have discussed previously in Part One adequately tackles the lack
of affordability of legal services for a large segment of the population.

Addressing the needs of self-represented litigants without a significant infusion of state
funding to pay for lawyers requires creativity and a willingness to examine critically the
validity of the arguments for or against service delivery models which deviate from the
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traditional model of full scope representation by a lawyer. In this section, we consider resources
currently in existence which may be redeployed to provide people with legal services to help
them. Delivering legal services differently may mean that lawyers do not provide full-service
delivery or do not provide them through private practice; it may mean alternative billing
arrangements or “a limited scope retainer” (also known as “unbundled services”). Delivering
services through different people may mean paralegals, if they are given authority to do
so, or students, both within prescribed parameters.

We note here that our analysis of options set out below is limited to the consideration of how
to create legal services at entry points. This means both legal and strategic advice, assistance
either directly or through a trusted intermediary with the preparation of materials and
providing advice on negotiated settlements. We are specifically not analyzing the effectiveness

of the options described in matters which will require the services of a barrister in court.
None of the solutions that we discuss below is meant to replace legal representation before
a judge in family courts, an issue that remains open for further consideration.

b) Providing Greater Support for Unbundled Services
As indicated in Part One, the Law Society has recently amended the Rules of Professional
Conduct to recognize limited scope retainers as an acceptable form of practice, while
acknowledging the difficulties that have been associated with them. Limited scope retainers
or “unbundling” are viewed as a reasonable response to the fact that many people facing
family difficulties cannot afford the assistance of a lawyer. Samreen Beg and Lorne Sossin
have noted that unbundling “creates an important halfway house between the unrepresented
and the represented.” .38

In response to the Interim Report and the recommendations regarding unbundling contained

therein, the Law Society of Upper Canada advised that it had completed its review of its
Licensing Process Competencies that form the basis for the development of Licensing
Process examinations. Knowledge of limited scope retainers will be tested in licensing
examinations. The Law Society pointed to LawPRO's web site as a useful source of information to
reduce a lawyer’s exposure to claims in cases of limited scope retainers. It further advised
that it is consulting with the Civil and Family Rules Committees with respect to the
development of court rules with additional ethical guidance in the Rules of Professional
Conduct on limited scope retainers in a litigation setting. It was the Law Society’s view
that in light of this activity there is no justification to consider a two-year moratorium on
lawyers’ ability when commencing a family law practice to provide limited scope
services as we recommended in our Interim Report. The Law Society pointed out,

In the Law Society’s experience with complaints filed against lawyers, there appears to be no
difference between more and less experienced lawyers acting on limited scope retainers. With
respect to mentoring and advice, the existing Law Society services for members are sufficient to
address issues arising from limited scope retainers should lawyers and paralegals seek those
member services. As noted above, dialogue with the Courts has begun in order to address issues
relevant to limited scope services in advocacy. Finally, LawPRO maintains information about claims
related to limited scope retainers that will be helpful in assessing the effectiveness of such retainers.

The Law Society has incorporated Continuing Professional Development about limited
legal services in sessions on specific topics, such as Creative Billing and Collecting and
the Family Law Summit, as well as other sessions not related to family law particularly.
Diana Miles, the Director of Professional Development and Competence at the Law
Society, advises that very few of the 7,000 calls to the practice management helpline
that the Society receives every year have been about limited scope retainers.3¢

In its response to the LCO's Interim Report, The Advocates’ Society noted that “unbundling
of legal services could have a meaningful impact on assisting parties to reach negotiated or
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mediated resolutions”, since lawyers could provide independent legal advice on the proposed
agreement. The Advocates’ Society supported a discrete independent legal advice process
for individuals who reach agreement in mediation but underscored the need for lawyers to
be protected in this context against liability issues. The Toronto Lawyers Association in its
response expressed the need for further study before determining the appropriate training
required before lawyers be permitted to provide limited scope services.

In January 2012 LawPRO Magazine warned of the risks inherent in limited scope
retainers and highlighted a case where a lawyer’s actions were found to fall below the
standard of care.?”° However, the training contemplated by the Law Society may help
to diminish the potential for problems arising out of an increased use of limited scope
retainers, particularly in often emotionally charged family cases.

Limited scope services already exist. Not only do some lawyers offer them, but Legal
Aid Ontario has been delivering limited scope services for many years. It provides duty
counsel for the financially eligible as well as provides the Advice Lawyer in the Family
Law Information Centres.?’" As discussed in Part One, LAO is transforming its service
delivery model in the area of family law and is experimenting with a variety of models of
delivery. For the last several years, LAO has critically examined its modes of service
delivery in order to provide the best services to the widest number of people. This work
has entailed identifying what services are required by family law clients and determining
how to provide them in the most cost-effective manner possible. LAO’s goal is to tailor
services such that they are directly proportional, to the greatest degree possible, to the
needs of the client.

We believe that the provision of unbundling services may provide assistance to people
who face family breakdown and cannot afford a full service lawyer and would also pave
the way for the establishment of legal services at family justice entry points, as long as
concerns about the vulnerability of clients are taken into account.

c) Extending Affordable Legal Services
One critical issue to be addressed in the creation of legal services at entry points is how
these services are to be funded. In the few instances where legal services are offered in a
community location, these are usually provided by Legal Aid Ontario and are limited to those
who meet its financial eligibility criteria. LAO is currently exploring ways to increase financial
eligibility. The purpose of legal aid is to “promote access to justice throughout Ontario for
low-income individuals”.>’? Financial eligibility for services is set out in three documents
available from LAO.?” LAO has different eligibility guidelines for the following services:
certificates; duty counsel and summary legal advice; community legal clinics; and big case
management (BCM) cases.

The last time eligibility was changed for certificates occurred in 1996 when eligibility was
reduced by 22 per cent.?”* Statistics Canada’s Low Income Cut Off (LICO) is the most
common measure of low-income in Canada.?”* Eligibility for a legal aid certificate is
below every Statistics Canada low income threshold. LAO's certificate financial eligibility
has eroded against all major benchmarks. The recent value for money audit of Legal
Aid Ontario noted with concern that although it spends more on legal aid support per
capita than any other province, it has one of the lowest income eligibility thresholds.3”¢
“Low-income Ontarian” is a far wider category than the eligibility criteria permit. LAO
has identified the following risks of not increasing eligibility:

e Fewer and fewer people will be eligible for legal aid, calling into question the
relevance of the program.

e There will be more unrepresented litigants in all courts and tribunals, including
family courts.



PART TWO: TRANSFORMING THE FAMILY JUSTICE SYSTEM: MULTIDISCIPLINARY, MULTIFUNCTION CENTRES

e There will be more court delays.
e There will be more court-ordered counsel.
e There will be more hardship and less access to justice for poor Ontarians and families.>””

In 2012 LAO convened a Financial Eligibility Study Group to examine ways in which
LAO might be able to expand its services. It examined the following issues:

Client needs and financial eligibility in specific areas of law;
Funding instruments/potential partners;
Cross-jurisdictional initiatives; and

Potential pilot projects®?

It is clear that without a significant infusion of funds, LAO would not be in a position to
expand its traditional service delivery model to encompass a wider socio-economic group.
However, one way Legal Aid Ontario could expand its services into the middle class is
by acting as a broker for lower cost legal services. There have been attempts both in
Ontario and elsewhere to create services for people who do not qualify for legal aid but
cannot afford to retain a lawyer. For example, Justicenet provides a gateway to access
lawyers at a reduced tariff based on a sliding scale for persons in Ontario with an income
under $59,000.00, who do not qualify for legal aid. It also operates in the area of family law.?”
It is, however, not clear how many lawyers actively participate and how many persons
find a lawyer. It may be difficult to persuade enough lawyers to represent clients at a lower
hourly rate to make a significant contribution to addressing the lack of legal representation.

In 2010, with a budget of $250,000.00, the Law Society of Manitoba launched the
Family Law Access Centre, a pilot project to improve access to family law services for
the middle class. The Law Society acts as a brokerage house and purchases legal services at
a discount from private bar lawyers who are paid below market at rates from $100 an
hour for lawyers with fewer than five years at the Bar to $160 for lawyers with more than
10 years. It then makes these services available to those who meet its financial eligibility
criteria. The Law Society handles client billing and guarantees payment to participating
lawyers. Eligibility depends on financial criteria, ranging from a maximum of $35,000
gross income per annum for one person to $60,000 for a family of six or more persons.3°

This model has yet to be evaluated but it contains within it many promising ele-
ments. The hourly rates are significantly better than legal aid rates. Although they may
be lower than market rates, the fact that the Law Society of Manitoba deals with the
management and administration of the service, guarantees payment and assumes
responsibility for collecting from the client eases the often significant burden of business
management on the lawyer.

Arguably Legal Aid Ontario has both the expertise and the infrastructure already in place to
act as the broker in the way that the Law Society of Manitoba does. In particular, it has
many years’ experience managing relationships with the private bar and also has experience
in collecting money from clients who are required to contribute to the cost of their
legal services through contribution agreements. This initiative would have to be far larger
in Ontario, given the considerably greater population (over 13 million people compared to
Manitoba’s some 1.2 million people). LAO is a province wide organization with the
responsibility to deliver its services through the entire province. Accordingly, it has a
network of connections and resources that may be useful in establishing an initiative
such as this one.

With respect to the provision of services by lawyers, we merely point out efforts to create

more innovative ways to provide the services for further consideration. For example, Noel
Semple argues that liberalizing regulation could permit the offering of legal services by large
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corporations not owned exclusively by lawyers, as has occurred in the United Kingdom.3#!
Semple suggests that “[a] large corporation opening a legal services business might find many
family lawyers eager to become employees, and benefit from the attendant division of
labour, economies of scale, and work-life balance options. A larger and more satisfied
Canadian family law bar would redound to the benefit of consumers.”382

Legal insurance is also one way to fund legal services.*®* However, despite the widespread
use of legal insurance in Europe, it is not often applicable to family matters or its applicability is
limited.?®* In Canada, the CAW has long had a legal insurance program for its mem-
bers, although it too has had limited applicability to family matters.>® In Quebec, legal
insurance covers family law information, but not litigation.?®¢ A number of pre-paid legal
insurance providers operate in Canada, but offer very limited services in the area of
family.3®”

5. Moving Beyond Service Delivery by Lawyers
a) The Contribution of Students: A “Win-Win"

Law students may provide certain legal services through law school legal clinics, as
well as when they are employed as summer and articling students.*® Clinical training
is a highly valued component of their education for many law students and at the same
time, they are able to assist people needing help in accessing the system. Generally,
however, clinics do not provide family law services. As discussed in Part One, Downtown
Legal Services is the only student legal aid clinic in Ontario to deliver family law services.
Under the supervision of review counsel, the students are able to provide full scope
representation. As also explained in greater detail in Part One, Pro Bono Students Canada
(PBSC), has delivered family law services since 1997. They could offer not only more of
the same services, but other services, such as helping to draft documents in locations
other than the court, meeting with women living in shelters and providing them with
services other than in the courts, as occurs in New Brunswick.3%°

Given the great need for legal services in family law and the need for future lawyers to be
trained, additional initiatives to provide law students with the opportunity to engage in
providing limited family law services with appropriate supervision are worth considering. In
this regard, we note that the Law Society of Upper Canada Articling Task Force in its
Final Report stated, “One of the goals of the co-op work placement program would be
to provide the co-op placements in areas where access to justice needs can also be served,”
including “sole and small law firms providing services in areas such as family law” .39

We referred in Part One to the JusticeCorps Program in California under which undergraduate
(not law) students provide services to self-represented litigants in a court setting. Students
provide information to litigants about options and make referrals to services in or outside
courts, help litigants complete forms and procedures one-on-one or in group workshops,
and observe court proceedings and give information to litigants afterwards. Judges
have assessed the students’ participation positively, the students’ participation has
enabled the lawyers to focus on complex cases and the students have also been able to
communicate with clients in languages other than English.

In Part One, we also discussed the articling positions funded by the Law Foundation of Ontario,
Legal Aid Ontario’s hiring of a considerable number of students to help expand its reach to
a greater number of people, including in family law, the public interest requirement at
Osgoode Hall Law School and Osgoode’s efforts to provide a more coherent experiential
learning experience through the creation of an Office of Experiential Learning.

In its response to the LCO’s Interim Report in this project, the Advocates’ Society
expressed some concern about the use of students, particularly with respect to their
ability to identify and respond to domestic violence. In our view, however, concerns can



...[1]t is important to
determine whether there

are any aspects of family law
to which paralegals could
make a useful contribution.

PART TWO: TRANSFORMING THE FAMILY JUSTICE SYSTEM: MULTIDISCIPLINARY, MULTIFUNCTION CENTRES

be addressed by appropriate training, care in selecting their assignments and supervision.>*?
Applied to the family law context, student experiential opportunities of various kinds contribute to
two mutually reinforcing objectives: they can facilitate the provision of legal help at the
early stages of people’s family law dispute, and can bring a distinctive perspective to
students’ legal education.

b) A Potential Role for Paralegals in Providing Limited Family Law Services
While licensed paralegals may provide legal services in several areas of law, they are not
allowed to provide any kind of family law services independently (and were therefore
not part of our discussion of the current system in Part One). They can provide some
services under the supervision of a lawyer, but this does not include appearing in
court on family matters. In our Interim Report, we recommended that the Law Society of
Upper Canada review the scope of practice for paralegals with the objective of identifying
those areas of the family legal system to which paralegals can contribute to increase
access to justice as well as recommendations regarding training and their role in providing
limited scope services. We would modify that view to recognize that it is important to
determine whether there are any aspects of family law to which paralegals could make
a useful contribution.

Groups representing the interests of lawyers strongly opposed a recommendation to even
examine the issue. The Toronto Lawyers Association wrote the following in response to
our Interim Report:

The TLA is strongly opposed to recommendations 14, and part of 27, which suggest the Law
Society of Upper Canada explore ways in which paralegals can contribute in the family law
system, including limited scope retainers and in multidisciplinary and muilti function centres. The
TLA first voiced its concern, with other professional associations, about paralegals being involved
in the practice of family law, before the 2010 Annual General Meeting of the Law Society of
Upper Canada, when a group of paralegals brought a motion regarding expanding their scope
of practice to family law matters. The motion was withdrawn after strong response from the
profession. Our position included the following comments, which we continue to stress in
opposition to paralegals entering the practice of family law:

Family law lawyers alone are qualified to steer families and children through the constantly
evolving interplay between complex legislation, case law, a unique set of court rules and
precedent to arrive at comprehensive family law solutions. Family law has lifelong consequences
for families and children. Family lawyers strive to protect the vulnerable members of society
especially children and to facilitate overarching solutions. Family law is not the practice of
filling out forms. (emphasis in original)

The Law Society of Upper Canada has been regulating paralegals since the passage of the
Access to Justice Act in 2006. The then Treasurer reported to Convocation on recent
developments in the Law Society’s Legal Needs Analysis in April 2012, after consultation
with lawyers and paralegals, saying that respondents “collectively have significant concern
in seeing the access to justice issues and gaps identified, through the clarification and/or
expansion of the scope of practice of independent paralegals or through an appropriately
managed integration into new practice areas”.3* The Treasurer’s Report stated that
there are foundational issues that need to be addressed before “any potential modifica-
tion of practice”. These issues are the following:

a. competency of legal services providers (both new and experienced practitioners and
both lawyers and paralegals);

b. underlying systemic issues in the administration of justice;

c. barriers to access to justice;

d. public awareness with respect to the justice system and service providers; and

e. evolution and maturation of the paralegal profession.3¥
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Pursuant to section 63.1 of the Law Society Act, the Law Society was required to complete a
review of paralegal regulation after five years.>*> According to its response to our Interim Report,

The Law Society has undertaken this review with the goal of establishing a framework for a broad
consultation with paralegals, lawyers, the courts and others concerned with the provision of
legal services.*®

The Law Society presented its report to the Attorney General on June 28, 2012.37 The
Report concluded that “[t]he implementation of the regulation of paralegals in Ontario
has been a success, and has provided consumer protection while maintaining access to
justice.” It notes that the Law Society is considering whether it would be appropriate to
make changes to the scope of practice of paralegals.>*® The next phase of the review
commenced with the Attorney General’s appointment of David Morris (neither a lawyer
nor a paralegal, as required by the terms of the review) to continue the process.>** Mr.
Morris stated that the five year period should be considered the “introduction” of paralegal
regulation, finding that “by any objective measure, the introduction has been an
unqualified success”.*® He noted that preparing family law documents and drafting
uncontested divorces were among areas identified by paralegals in connection with a
broader scope of practice. However, he was reluctant to recommend broadening the
scope of practice in light of concerns expressed to him about “the current paralegal
education and training regime and standards of professional conduct” .4

Commentators at the 2012 annual conference of L'Association des jurists d’expression
francaise de I’Ontario (AJEFO) which considered the LCO’s Interim Report noted that
they had difficulty imagining which parts of a family law claim could be done without
knowledge of many other areas of the law, such as pension, tax and property law, among
other areas, but that the LSUC regulation of paralegals in other areas is seen as having
produced good results in small claims courts matters. They cautioned that if paralegals
were to practice in the family law area, they ought to be closely regulated since errors
of law are frequent and they should be specialized, that is, they cannot do traffic one
day and a separation agreement the next. Indeed, as one commentator said, “amateurs”
in family law are often the primary culprits of bad advice.*?

Lawyer organizations raise a valid concern about the extent to which a person not
trained as a lawyer can provide meaningful assistance in the case of family breakdown.
Paralegals, however, can and do play a well-developed role in providing access to justice.
Currently, they provide representation in small claims court, traffic court, tribunals such
as the Landlord and Tenant Board or the Workplace Safety and Insurance Board and
they can represent individuals in the Ontario Court of Justice on minor criminal charges.*%
In a number of these areas, they must be familiar with a number of different statutes
and regulations to properly represent their clients. Moreover, some of the administrative
tribunals that paralegals work in are as complex in their structure and procedural rules
as a court. Some of the work they do engages issues which have grave consequences
for the welfare of their clients. In landlord and tenant matters, a person’s housing is at
stake. In social benefits matters, the success or failure in a matter will make a tangible
difference to the quality of life of the claimant. Paralegals also can work closely with
lawyers which can reduce the cost to the client.

It would be helpful if lawyers, paralegals, and other stakeholders consider what role
paralegals can play, if any, in the family justice system by analyzing the kind of legal
services a family law client may require and the qualifications required to deliver those
services.*** There may be many tasks that a lawyer performs in a family law matter that
can be competently done by a paralegal with training and experience, either in a
stand-alone fashion or in some form of symbiotic relationship with lawyers. Semple
proposes that “[t]he scope of paralegal practice should be defined in a way that balances
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the benefits of competition and innovation against the need to protect consumers”.#0
From the perspective of entry or access points to the system, we cautiously suggest, in
light of the concerns expressed by Mr. Morris in his report, that it would be beneficial to
consider whether paralegals may be able to make a useful contribution to the public in
the early stages of (our “entry points” to) the family legal system, and if so, how.

C. Assessing Identified Improvements against
the Benchmarks

We have discussed possible improvements to the provision of information and for the
use of self-help materials; an increased role for trusted intermediaries; more limited
provision of services by lawyers; and increased access to students and possibly
paralegals, legally trained, but not lawyers. Each of these individually and all of them grouped
together meet a number of the benchmarks for improving access to the family justice we
identified above.

Distributing initial information to locations such as the YW/YMCA, medical offices,
supermarkets, malls and libraries, among others, in different languages provides access
when people are actually thinking about their family problems in places they frequent.
This preliminary information would identify the next incremental steps people could
take to obtain more information. A single hub would make it easier for people unfamiliar
with the system and the options to find the appropriate information for them. Some
detailed print information would assist people without easy internet access or literacy to
find what they need to move forward.

Increased access to trusted intermediaries, students and possibly paralegals can help
those who have difficulty accessing, reading, understanding or applying the information at
early stages. Appropriate trusted intermediaries with relevant training (although not
only intermediaries) have or can develop the kind of experience and community knowledge
to respond to different literacy levels and other kinds of circumstances that add to the
difficulty of understanding and applying legal information.

Properly regulated and implemented, limited retainers provide greater access to lawyers by
persons in a family dispute for specific aspects of a problem, such as initial consideration of
the problem; however, many people will also need the continuing assistance of someone
else to move forward effectively with their problem.

These initial steps should also help people realize whether they want to continue with a
legal response to their problem, or whether it is actually a different kind of problem,
requiring different assistance. These “helpers” should also begin the process of “triaging”
the problem, assuming that the individuals want to continue with the legal process. At
this point, existing forms of assistance may come into play. An increase in persons legally
trained, but not lawyers, at these early stages will increase access to the system to
those who cannot afford a lawyer and would otherwise rely on their own and friends’
and families’ efforts; with proper training, students, paralegals and trusted intermediaries
will provide competent service within the parameters established for them, including
helping to identify whether the individual needs the assistance of a lawyer.

It is important that students, trusted intermediaries and paralegals have access to other
resources that are available to help people address non-legal aspects of their problem,
whether financial, related to mental health or others; generally, this will be to provide
information about these services and less often, to initiate a connection where necessary.
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Enhancement of services provided by non-lawyers, albeit by those who are appropriately
trained, will not be without some cost. However, the cost will be considerably less than
increasing access to legal aid in a significant way which, however desirable, is not likely
to occur in the near future. For the most part, although relying on volunteers (students
and to some extent the trusted intermediaries), it is structured to maximize sustainability.

While they would satisfy some benchmarks at least to some extent, as discrete efforts
to improve the system, these improvements do not provide the kind of “seamless”
process that we believe is required for the system to be most effective. This is why we
recommend the multidisciplinary, multifunction centres in Chapter IIl below.
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I1l. ADVANCING FROM DISCRETE CHANGES TO THE
HOLISTIC APPROACH

A. Introduction

In the previous chapter, we referred to changes in accessing the family justice system
that we believe might assist users who cannot afford a lawyer, who are not prepared
for one reason or another to access the court system and who need help in using
self-help materials. These changes focus on the role of community-based trusted
intermediaries to assist those users of the family legal system who may need help for
reasons of literacy, language, culture or lack of economic resources; easier access to
information; improved access to self-help tools; properly regulated representation by
lawyers trained to deliver less than full service; and service by legally trained persons
other than lawyers. In this Chapter, we suggest that while these changes in and of
themselves may improve access to the family justice system, delivering them in an
integrated manner, linked to more advanced services, may help a person facing family
difficulties move more effectively through to a resolution of their problems, to the
benefit of both users and the system.

People in the midst of relationship breakdown face a number of challenges some of
which are legal problems but many of which are not. Although a number of stakeholders
in the family justice system appreciate that family breakdown gives rise to social and
economic issues as well as legal issues, there have been limited efforts to date to
provide integrated services. The result for many people is that they are required to
devote a significant amount of time and energy, at a time of personal crisis, navigating
a complex web of services.

In some respects, this problem is analogous to the difficulties with the health care
system. One commentator has written about the health care system, “without a clearly
identified entry point, it’s much harder to co-ordinate efforts.”% He points out that
“there is no place in the health care system where patients can routinely go to access
the care they need promptly and efficiently and that tracks them throughout the
health-care ‘journey’.” The de facto entry point becomes the emergency room rather
than a regular caregiver (family doctor). There is no real gatekeeper for expensive
services and little continuity in care. He further points out that interdisciplinary teams,
which includes nurses, pharmacists and other health professionals (but not necessarily
doctors) could provide continuity.*” We discuss the interdisciplinary approach
developing in health care below.

We believe that a similar interdisciplinary approach would be equally beneficial in
dealing with family justice problems. Comprehensive or integrated entry points,
“multidisciplinary, multifunction centres”, would offer information, counseling and services
such as legal advice and assistance that would allow an individual to move smoothly
through to a resolution of their matters whether through alternative dispute resolution
(which could be provided on site) or, as appropriate, the courts. The primary purpose
of the centres would be to improve access for those who cannot afford a lawyer; however,
the implementation could be linked with private delivery to provide delivery on a cost
basis, as private practitioners now might refer their clients to other services.

As we discuss below, these multidisciplinary, multifunction centres do not need to take
a particular form in order to provide the services required to create effective entry points.

Adherence to a particular form may not be practical for economic and other resource

reasons and it also may not be optimal for all parts of the province. We discuss several
models below. What needs to be common to them all, however, is that this single
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entry or access point provides a wide range of legal and non-legal services (or easy
access to the latter), provides a seamless path for users through the system that is
responsive to their needs and allows flexibility as users wind their way through the system.

While collaboration is essential given that the responsibility for service delivery is diffuse
among many stakeholders, it can take a variety of forms:

In the literature on human services organizations and inter-organisational relations, collaboration
[means]...the formal joining of structures and processes between organizations. It is part of a
spectrum ranging from the informal to the formal, beginning with cooperation (as an
informal information exchange), through coordination (as in development of formal
protocols) and ultimately, integration, which involves the formation of new organizational
structures....4%8

Family breakdown is a multi-faceted problem, the most effective resolution of which is
multi-pronged possibly involving a number of organizations and service providers. All
major stakeholders in the family justice system agree that early intervention and a timely
resolution of disputes are better for families. Generally speaking, and where appropriate,
negotiated resolution is more likely to be longer-lasting and satisfactory than one that is
imposed, sometimes on a party who feel aggrieved by the result. A negotiated resolution
may not be appropriate in some cases and this is accounted for by the system at the early
stages, as we discuss in Part One. We believe, however, that integrated access to the system
can contribute to more effective resolution at later stages. At present, there is no clear
entry point into the family justice system which provides an integrated response. We
believe that in the longer term, investments in an integrated access point can make the
family justice system more responsive and efficient by reducing the pressures on
persons in a family dispute and on the family justice system. We also believe that holistic
approaches provide a more sustainable outcome which reduces the pressure on the
system arising from families continuing to come to the courts as their needs and
circumstances change. As Julie Macfarlane has noted,

In the family area, family clients can benefit from the combined expertise of lawyers, therapists,
child and family counselors, child welfare specialists and financial planners. In each case the
added value for clients who can afford a range of integrated services is that they are able to build
comprehensive, long-term solutions to planning for uncertainties, crises, or conflicts instead of
purchasing piecemeal advice, which may overlook opportunities for creative solutions or
which may ultimately conflict or collide with advice from other professional consultants.**

We appreciate that not everyone agrees with our recommendation for the integrated access
point, partly because there is an assumption that it will be costly, but also, more
substantively, it is believed that the goals of the integrated access point are already
being met. For example, the Advocates’ Society suggested, in response to our Interim
Report, that

Many of the objectives of the proposed “multi-disciplinary multi-functional” centre are already being
implemented through the existing FLIC/IRC/MIP model. Expanded support and funding for the
existing infrastructure is a more efficient and streamlined strategy than creating a new model of
service delivery.

While we agree that the court based services referred to by the Advocates’ Society are
beneficial, they do not address the issues we have identified throughout this Report,
namely that there has been no systemic approach to addressing diversity; that the existing
combination of Family Law Information Centres, with Information and Referral Coordinators
and Advice Lawyers, and the Mandatory Information Program does not provide sufficient
affordable legal services; and while the IRCs are tasked with making referrals, they are
in no position to provide a holistic response to all of the issues arising from family
breakdown. Furthermore, although these services are not dependent on the individual’s
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having decided to make an application to the court, they are significantly linked to the
courts. This is one of their advantages, but it also means that those at the earliest stage
of thinking about their dispute or who for whatever reason are reluctant to enter the
court system are less likely to receive help.

The submission we received from the Ontario Collaborative Law Federation, supported
the concept of providing interdisciplinary resources outside the court system:

We agree that the resources for families (entry points) should not be tied to the court
system and in particular parties should not have to start litigation to avail themselves of
these resources. It is interesting to note that your interim report supports the need for
families to be able to access mental health (family) professionals and neutral financial
professionals as well as lawyers. This inter-disciplinary team approach is unique to the
collaborative process.

A mental health or “family” professional (acting as a collaboratively-trained coach or a
neutral facilitator or child expert is able to assist lawyers in screening for any power
imbalances, personality issues or significant communication challenges. They often work
with clients outside meetings to help address non-legal issues and to develop parenting
plans. Collaborative professionals work together, not at cross purposes, and keep each
other informed...Family law clients often need assistance with emotional and/or
financial issues. Providing clients with the particular expertise they need helps expedite
the time required to address their legal issues.

B. Lessons from the Health Care Sector

Our health care system has been grappling with issues around lack of coordination in service

delivery for a number of years and has identified “interprofessional care” as a model for

effective patient-centred health care:

The envisioned system would involve and be representative of the individuals and communities
served. It would integrate a continuum of services encompassing health promotion disease
prevention, wellness and health maintenance into community based, facility based and specialized
institutional forms of care.

It would foster collaboration between professionals and communities as well as between health
and other sectors.*°

As with family law, where a large number of people do not have the assistance of a
lawyer, in regard to health care, a growing number of people lacked access to a primary
care physician. By 2005, 1.2 million Ontarians were without a family doctor.*"" A decade
earlier, discussion about integrated medical delivery systems portrayed them as the
way to respond to “fragmented decision making, with its attendant inefficiencies in
meeting patient needs, managing and policy making” resulting from the organization
of the health care system.*2 Integrated models may not cut across different specialties;
however, the authors suggest that

“vertically integrated” systems appear to offer greater potential for success. These systems
provide a broad range of services; clients can move quickly through the continuum of care.
The most successful systems are those integrated in a local community to provide services
for a specific population.*

Also similar to the legal profession, the medical profession as it existed did not initially
widely support interprofessional collaborations. Jacobs and Jacobs note that the Ontario
Medical Association originally opposed community health centres “on the grounds that
they involved a practice of medicine that threatened the doctor-patient relationship
both with regard to patient confidentiality and payment for service.”#* On the other hand,
the College of Physicians and Surgeons of Ontario stated a decade ago that “in order to
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better meet patient needs, health care has evolved such that delivery of care no longer
takes place through exclusive domains of practice but through multidisciplinary teams”.41>
Other medical practitioners, such as the College of Midwives, are also committed to
interprofessional care.*1

The federal, provincial and territorial governments identified the development of
interprofessional care as a priority for the renewal of the health care system in the
2003 and 2004 Health Accords.*'” A summit was held in 2006 to identify the priorities
for advancing interprofessional care in Ontario.*'® The Ministry of Health and Long Term
Care and the Ministry of Training, Colleges and Universities established an Interprofessional
Care Steering Committee comprised of experts in the fields of policy, education,
regulation and organizational structures who had played important roles to date in the
development of interprofessional education and care. The Committee’s mandate was to
develop a Blueprint for Action to Advancing Interprofessional Care and it developed the
following four recommendations to provide an effective framework for implementing
interprofessional care:

¢ Building the foundation: The building process begins with the education system,
which needs to prepare current and future caregivers to work within interprofessional
care models. This is to include curriculum development, training and professional
development programs.

e Sharing the responsibility: This involves reviewing standards of practice with a
view to integrating interprofessional collaborative, team-based care approaches.

¢ Implementing systemic enablers: Legislation and liability coverage for all health
care providers should be reviewed with a view to defining professional responsibility
and accountability within team-based structures.

e Leading sustainable cultural change: Requires leadership to integrate
interprofessional care into existing strategies and to create incentives for the adoption
of interprofessional care.*'®

The Blueprint for Action recommended concrete actions for the implementation of this
framework. Notably, the Blueprint does not promote a specific model of interprofessional
care. Rather, interprofessional care is an approach to delivering services. The
recommendations contained in the Blueprint represent systemic changes to the health
sector. It was designed to be a springboard for a variety of stakeholders, including
individual organizations, healthcare workers educators patients and families to
incorporate interprofessional care and education efforts in their workplaces and
educational institutions.

Following the release of the Blueprint, the Minister of Health and Long Term Care
approached the Health Professions Regulatory Advisory Council (the Council), an independent
agency which provides advice on matters related to the regulation of health professionals
in Ontario to recommend mechanisms to facilitate and support interprofessional
collaboration. This resulted in changes to the Regulated Health Professions Act, including
the following:

e expanding scopes of practice to 12 professions;

e requiring the health colleges to work together to develop common standards of
knowledge, skill, and judgment in areas where their professions may provide the
same or similar services; and

e making team based care a key component of health college quality assurance
programs to ensure the ongoing competence of registered health professionals.*?

Following extensive stakeholder consultations over a period of two years, the
Interprofessional Care Strategic Implementation Committee produced a report that
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“provides an overview of interprofessional education models, concepts and resources to
guide the implementation of IPC in various settings”.*?' The Implementation Committee
established the Interprofessional Education Curriculum Working group which prepared
a guide for teaching interprofessional competencies in colleges and universities. The
Ministry of Training Colleges and Universities and the Ministry of Health and Long Term
Care provided financial support to six Ontario Academic Health Science Centres to assist in
the development of interprofessional education.*?? The Implementation Committee established a
Core Competency Working Group to develop the competencies and values needed for
all health care givers to teach and practice interprofessional care. The working group
developed these competencies after extensive stakeholder consultation. It also developed
a Charter which is intended to “support a multi-level strategy for collective leadership,
initiating dialogue and facilitating empowerment and accountability within and across
the health care system....”4?3

In order to make Interprofessional Care actionable and sustainable, the Implementation
Committee developed a dissemination strategy to advance interprofessional
education and to provide incentives to use the materials developed and support
the application of the tools. It also recommended leveraging Ontario’s Local Health
Integration Network (LHIN) structure as a springboard to launch Interprofessional care.*?*

We note that the interprofessional health care approach relates (at least primarily) to health
care providers, but also includes professions such as social workers and dieticians. Other
developments arising from this initiative include the Regulated Health Professions Statute
Law Amendment Act, 2009 which extended the scope of practice of certain professions,
such as pharmacists.*?* Other related activities have included a summit attended by “80
leaders and decision-makers in the education and collaborative practice sectors of Ontario’s
health human workforce” with the objectives of

build[ing] on current best practices and utiliz[ing] the experiences and expertise of IPE/IPC
leaders and decision-makers within the health, academic and education sectors, as well as
government across Ontario in order to identify key priorities for health and education system
changes that will further enhance and sustain the integration of IPE/IPC initiatives.*2¢

We recognize that the analogy of the family justice system with the health care system
is not perfect. Health care is considered and is for the most part a publicly funded system,
although patients may pay a fee for certain services and must pay for others themselves
or through additional health plans. Certain health services (such as dental care) are
provided privately. Nevertheless, most services required by most people are funded
publicly and there is a closer relationship between service providers and the government
and a greater need to work together with the government to provide solutions. The
fact that health care is publicly funded and operated also facilitates the logjistics of
implementation. As noted above, the LHINs offer a platform for the development of
interprofessional care models.

By comparison, the provision of legal services for the most part remains a private
enterprise and the ability of government to influence policy decisions around practice
is more limited. Yet much of the family justice system is also publicly funded: the
provision of information, the courts, some mediation and the provision of legal services
under some circumstances.

Furthermore, the commitment of the public to health care is greater as health care is
viewed as an essential service and the relationship of the primary service provider to
patient is intended to be long term. The need for family justice services, although high, is by
no means universal and the need for them is not usually life-long.

February 2013 77



FINAL REPORT: INCREASING ACCESS TO FAMILY JUSTICE THROUGH COMPREHENSIVE ENTRY POINTS AND INCLUSIVITY

...[T]here may well be
lessons learned from health
care [with respect to
collaborative legal education]
that could be explored
should the occasion arise in
the future. Changes in legal
education practice could be
an exciting and revolutionary
contribution to a new way of
offering legal services.

78 Law Commission of Ontario

The interprofessional health care project is meant to address the health care system
writ large, while in this project we have focused only on the family law system, and
only part of that, access or entry points. The health care project is also more ambitious
than our proposal, since it encompasses education, based on the assumption that to
function differently, professionals must be trained differently. We are not suggesting that
our holistic approach incorporate collaborative education; however, there may well be
lessons learned from health care in this regard that could be explored should the
occasion arise in the future. Changes in legal education practice could be an exciting
and revolutionary contribution to a new way of offering legal services.

We also want to be clear that our proposal for an integrated approach to accessing family
justice includes other professions who work is not necessarily related to the legal
system, as well as a range of legal actors; indeed, this is a major reason for our proposal.
This is less the case with the health care project, although it includes a wide range of
professionals directly responsible for health care.

Perhaps the most critical difference, however, is that the principal players in the justice
system are largely independent of one another which will make the development
and implementation of these centres more difficult. Although there is confidentiality in
the doctor-patient relationship, solicitor-client privilege has few exceptions. More
significantly, it has been said that the constitutional principle of judicial independence
and lawyers’ “professional autonomy”, and the independence of “the Law Society of
Upper Canada, university-based law schools, community legal clinics and [Legal Aid
Ontario] itself...as well as the provincial and federal governments”, “allows each of
them, to a greater or lesser extent, to avoid shouldering responsibility for reforming the
system.*?” Change requires, just as in the health care sector, the willingness of all
entities to work together, something that each has recognized at different times.

Of interest are partnerships or collaboration between the legal and health care professions.
In British Columbia, for example, the assumption underlying a planned program,
RICHER, is the opposite to the assumption underlying our recommendation for
integrated centres, that legal problems may also reflect other kinds of problems.
RICHER recognizes that health problems may have a legal component or legal
consequences.*? Pro Bono Law Ontario runs two programs (at Sick Kids in Toronto and at
Children’s Hospital at London’s Health Sciences Centre) that help low income families
address legal problems that may interfere with their care for their child.*?*

Notwithstanding the differences between health care and family justice, the process by
which the concept of interprofessional care evolved from an academic idea to a policy
imperative for the provincial government and finally its implementation across the
province is a useful example of how stakeholders who support the idea of multidisciplinary
centres for family justice clients can approach their development. Furthermore, many of
the services which would be found in a mult-disciplinary centre are already being
provided by a variety of service providers across the province. Some of these services are
government funded and operated and some of them are delivered by not for profit
organizations, as we explain below.



...[Clomprehensive
multidisciplinary,
multifunction services,
although intended to provide
similar integrated services,
do not need to assume the
same form in each case.

PART TWO: TRANSFORMING THE FAMILY JUSTICE SYSTEM: MULTIDISCIPLINARY, MULTIFUNCTION CENTRES

C. Examples of Multidisciplinary, Multifunction
Services in the Legal System

There are a number of organizations that could be involved in a variety of ways to
create a model of service delivery that makes sense for the geographical location as well as
the community it is meant to serve. While in some cases this could mean, if and when
resources are available, a fully government funded, government operated facility, in other
cases, the resources already being delivered by a variety of organizations could be leveraged
to create a cohesive entry point. We reiterate that comprehensive multidisciplinary,
multifunction services, although intended to provide similar integrated services,**° do
not need to assume the same form in each case.

Comprehensive services can be delivered at a physical location, virtually or in
combination. Different parts of the province may benefit from different arrangements. What
needs to be common to them all, however, is that this single entry point provides a
wide range of legal and non-legal services (or easy and systematic access to the latter),
provides a seamless path for users of the system through the system that is responsive
to their needs and allows flexibility as users wind their way through the system.

Below we examine a number of different models of providing multiple services to clients.
These range from a consortium of service providers working together for a common
purpose to a co-location/integration model of different stakeholders to a government
funded government run centre. Some of them deliver family law services and others are
geared to different areas of law. All of them contemplate the development of partnerships
and collaboration between service providers to varying degrees. We believe that all
these models could be used in the family law area, as appropriate, given available
funding, geographic location and other factors. To be effective, they also need to be
developed in a systematic, rather than ad hoc, way, and linked to other parts of the system.

1. A Consortium of Service Providers
A consortium model envisions a group of local legal and non-legal organizations and
provincial bodies working together to develop a coherent service delivery system for
clients. This model does not assume an actual co-location of services, rather, the services
are coordinated at a centralized hub for assessment information and referral activities. The
Ottawa region is currently piloting this model with funding from the Law Foundation of
Ontario.**" Over 30 agencies are working together, with the South Ottawa Community
Legal Services as the lead agency. The goal of this consortium is to provide integrated
legal and non-legal services to Ottawa'’s linguistic minorities. The purposes include

build[ing] capacity within the community health and social services sectors to identify legal issues
and provide basic legal information and timely referral for persons who speak neither English nor
French and for persons who have a significant communication difficulty as the result of a
sensory impairment or a speech or language disorder

and “promot[ing] collaboration among legal services and community health and social
service organizations” .42

A consortium model is premised on the presence of several organizations in the community
who are able to provide a variety of services. It is the least expensive of the models. The
budget submitted for the Ottawa project was in the range of $280,000.00 annually.**?

2. Different Service Providers under One Roof: Family Justice Centres

Family Justice Centers (FJCs) originated in San Diego, California in 2002 as a response to
the needs of victims of domestic violence. Although numerous agencies and services
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responding to domestic violence already existed in San Diego, effectively navigating these
services was tremendously difficult for traumatized victims.*** Community advocates
and service providers developed the idea to combine criminal/civil justice services with
social service providers into a one-stop center where victims of domestic violence could
be “wrapped” in services.*** The San Diego Family Justice Center opened in October 2002,
housing the Police Department’s Domestic Violence Unit, the City Attorney’s Domestic
Violence Unit and staff from approximately 20 other non-profit community agencies.**
Today, these services include legal advice, counseling, food, clothing, spiritual support,
medical assistance and other services.**”

There are three Family Justice Centres currently operating in Canada, all in Ontario:
Kitchener (Family Violence Project of Waterloo Region),*® Oshawa (Durham Region'’s
Intimate-Relationship Violence Empowerment Network — DRIVEN)#* and Brampton (Safe
Centre of Peel: Collaborative Assistance for Victims of Abuse and Violence).#4°
These centres may offer different services, as well as services in common. For example,
the Kitchener centre offers medical support for victims of sexual assault and domestic
violence. There are several agencies on site at DRIVEN, including the Durham Children’s
Aid Society. The Peel centre offers immigration services and transportation.

The governing structure of individual FJCs varies from one government agency
providing leadership for planning and implementation to the centre’s becoming a city
department financed directly by government to a non-profit agency governed by an
independent board of directors, the most common model chosen.*'! Some FJCs attempt to
offer comprehensive services in one physical location while others operate more as a
“service umbrella”, performing a triage function and referring clients to separate
services either located onsite or elsewhere.

An example of this type of centre, the Peel Family Justice Centre, opened in October
2011 after a funding campaign spearheaded by Catholic Family Services Peel-Dufferin
(CFSPD). CFSPD was interested in the FJC model and began to solicit funds for a building
to house both an FJC as well as CFSPD’s head office. In spring 2010, the federal
government committed $2.2 million from the Infrastructure Stimulus Fund to the
building project. Financial support was also received from the Ontario government
($1,000,000), the Region of Peel ($500,000 interest-free loan) and a private
fundraising campaign ($1,000,000).442

Shelina Jeshani, the former program manager responsible for planning and building
support for the FJC, led a planning committee consisted of CFSPD and 15 other service
providers.*? Jeshani advised the LCO that the Family Justice Centre in Peel is not simply
a co-location of service providers but an integrated service model. This means that
there are common policies and protocols to which every service provider adheres. All
service providers employ a common intake and triage tool and use the same risk
assessment tool.

In the Family Justice Centre model, each service provider is delivering the services within
their own budgets. The Centre provides a place for the services to be delivered and the visioning
and strategic planning process allowed for deeper integration and the use of common
tools and processes.

3. Government Funded Centres
A network of Family Relationship Centres (FRCs) was introduced by the Australian government
in 2005 as the centerpiece of a package of family law reforms designed in response to a
House of Representatives Standing Committee report, Every Picture Tells a Story.*** The
family law reforms were intended to bring about a “cultural shift” in the management of
parental separation “away from litigation and towards co-operative parenting”.**
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The FRCs provide a single entry point to the family law system outside the courts, intended
to provide supports to those in developing relationships and difficult relationships,
as well as parents who are separating. They offer information, case assessment, screening,
referrals, and practical advice and assistance to separating parents developing parenting
plans. Dispute resolution services are available onsite and referrals to other mediation,
counselling and specialist services are also available. These services can be delivered in
three formats: at a Family Relationship Centre (65 are located throughout the country),
over the telephone or through a web-based repository of information and support for those
unable to access a FRC.*

In its 2005-2006 Budget, the Australian government allocated $188.5 million AUD over
four years to establish the FRCs.**” The Department of Families, Housing, Community
Services and Indigenous Affairs, responsible for administration of the program, contracts
out the operation of FRCs to not-for-profit community-based service providers, similar to
the contracting out by the Ontario government in relation to Family Court Support
Workers and other family law programs. The FRCs employ a variety of service delivery
models depending on their operator and geographic location. For example, some FRCs
have been funded to provide Indigenous outreach services. These centres engage
advisors to assist in service delivery. However, apparently it can be a challenge to find
staff members with suitable qualifications.*#

A primary function of FRCs is to help separating parents reach parenting agreements through
a family dispute resolution process.*° Under Australian law, dispute resolution must
take place before parties may seek a parenting order from the court. Parents first go
through an intake and assessment process before the dispute resolution process.

FRCs also offer information, education programs, advice and referrals.**° They are directed
to develop cooperative arrangements with other service providers, including legal
service providers as well as community organizations. FRCs are often co-located with
other services such as Post Separation Cooperative Parenting (PSCP) established in
October 2008.#°" It is intended that FRCs receive referrals from the Child Support
Agency and that there will be linkages to income support specialists to determine
how parenting arrangements will affect Centrelink entitlements. As a result of this
emphasis on cooperation and referral, FRCs have been likened to “aircraft control centres” 452

Originally, FRCs did not provide legal services directly because they were intended to
emphasize post-separation parenting as a relationship rather than a legal issue. Instead,
FRCs encouraged clients to seek legal advice and provided referrals where appropriate.
This is still largely the case. FRCs are encouraged to forge links with legal service providers.
However, the 2009 evaluation of the FRC program carried out by the Australian
Institute of Family Studies (AIFS) revealed a considerable overlap between the use of
family dispute resolution services and legal services.**? It also indicated that, at least
according to family lawyers, FRCs were not well integrated into the family law system.
In June 2009, the Ministry of the Attorney General changed its policy and introduced the
FRC Legal Assistance Partnerships Program to enable legal services to be provided as part of
the FRC model. The Protocol developed leaves it up to individual FRCs to decide the
role that legal services will play. However, according to an AIFS newsletter, services may
include legal information sessions for parents, legal advice, assistance in drafting parenting
plans and consent orders, lawyer-assisted family dispute resolution and training and mentoring.*

4. Government Funded-Government Operated Centres: British Columbia
Justice Access Centres
In 2005, the British Columbia Family Justice Reform Working Group delivered a report
recommending the creation of family justice information hubs for people entering the
family law system.*>> These hubs would build on the existing family justice centre model
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which had been in existence since 1992. They would serve as a clear entry point into the
system and would provide information, assessment and referral, and would be located in
various places, including, but not limited to, courthouses; services would also be available
over the phone and by internet.

Emphasis was placed on integrated legal and non-legal services. The Family Justice Information
Hubs would refer clients to other community service providers such as transition housing
and victim service workers.*¢ Resources were to be shifted from litigation and the
courts to the “front end” of the system where consensual dispute resolution would be
the norm (with litigation remaining an option where necessary). Governance would
take place locally.*’

Particular attention was paid to the needs of Aboriginal communities, both in ensuring
access to services from remote reserve communities, and being respectful of cultural norms
such as the role of the extended family when parents separate.**® Immigrant women were
also identified as requiring culturally appropriate services.**

In accordance with the New Justice System Report, in April 2007, the Ministry of the
Attorney General (MAG) and the Legal Services Society (LSS) partnered to establish a
new Family Justice Services Centre (FJSC) in Nanaimo, B.C., funded by MAG and LSS.#¢°
The new Centre was situated at the existing FJC but it offered expanded services
from both MAG and LSS. MAG developed an expanded assessment and referral service
with a needs assessment process covering five key areas (family violence, mental health
and substance abuse issues, debt or financial issues, and child protection issues). LSS
developed a staffed Resource Room and expanded its existing legal advice services.
Community relationships with agencies such as the Nanaimo Violence against Women
in Relationships Committee were reinforced. In 2007, the Nanaimo FJSC offered a full
range of family justice services including screening and assessment, information counselling
and courses, dispute resolution, Legal Aid intake, legal advice, child support assistance, legal
information and resources.*' A 2008 evaluation found that the Nanaimo FJSC was a success.*?

In June 2007, the B.C. Legal Services Society produced a detailed planning document
which set out a service vision and program design for a civil hub model, encompassing both
family law and non-family law problems.#¢* In October 2008, the Nanaimo FJSC was
reestablished as the Nanaimo Justice Access Centre (JAC). Another JAC opened in July
2010 in the Vancouver Law Courts building and it was announced in September 2012
that a third JAC would open in Victoria in mid-2013.464

In her study of unrepresented litigants referred to above, Julie Macfarlane has included
unrepresented litigants from British Columbia who have used the F|SCs which have
been described as “essentially drop-in centres for people without lawyers. Staff circulate
and guide people as they work on their cases at computers.”46> Macfarlane is quoted as
saying, “It sounds like a small thing, but actually, it's a big difference...That’s the kind
of support that people need.”

We suggest that while some of the above examples of multidisciplinary or comprehensive
access points are more limited in coverage (to women experiencing domestic violence or
in relation to parenting issues, for example) than our understanding for Ontario envisions
or currently, at least, not realistic financially, they illustrate the range of forms muiltidisciplinary,
multifunction services can assume.
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IV. A COMPREHENSIVE APPROACH FOR ACCESSING FAMILY
JUSTICE: MULTIDISCIPLINARY, MULTIFUNCTION
CENTRES OR SERVICES

A. The Approach

The government of Ontario has taken up the challenge to create better partnerships
among service providers. Given that many service providers delivering public services
are from the non-profit sector, the government is looking at ways to strengthen its
relationship with this sector. In 2010, the Ontario government launched the Partnership
Project, led by the Ministry of Citizenship and Immigration and the Trillium Foundation. A
report in 2011 described the “conversation between Ontario’s not-for-profit sector and the
Government of Ontario.”#%¢ The conversation focused on

e ways to improve collaboration between government and not-for profits;

e policy and legislative frameworks to enhance the effectiveness of the
not-for-profit sector;

e funding mechanisms and new approaches to financing that would allow
not-for-profits greater fiscal security and flexibility; and

e more effective methods of coordinating policy, research communication and practice.*”

The Partnership Project report contains the following recommendations:

e Promote a culture of respect and recognition within government and within the
public by appointing a minister to be responsible for and accountable to the
sector and by issuing an annual report on the state of the non-profit sector and
the progress made in strengthening its relationship with government.

e Foster coordination and collaboration by providing the not-for-profit sector with
an identifiable, central and authoritative point of contact within government.

e Build sector capacity through enhanced communication, avenues for greater
collaboration in policy development and legislative and regulatory oversight,
work with the sector to develop new approaches to funding, as well as appropri
ate performance measures and invest in projects which support intra-sector cooperation,
communication and networks.

e Leverage technology to break down silos, increase transparency and share information.

e Invest in social innovation.*®

In March 2011, the government announced the creation of the Partnership Advisory
Group to Project Partnership Office to implement the Report’s recommendations.*?

The Trillilum Foundation has taken a great interest in the development of collaborative
partnerships to help build greater capacity in the not-for-profit sector. Trillium’s granting
program supports collaborative efforts through flexible, multi-year grants. In the past
several years, 16 per cent of all grants have been to collaborative initiatives.*”° For example,
through its Future Fund, it funded the environmental sector to build capacity by having
larger organizations to partner with smaller groups.*”!

Some of the models described in the previous section are representative of the kind of
partnership efforts envisioned by the Drummond Report,*’2 the Ontario Government
and the Trillium Foundation. Many of the costs which would need to be incurred to create a
multidisciplinary centre are already being incurred. For example, in the Consortium Model,
there would be some additional costs to co-ordinate the delivery of the services which
are already being provided, but would not add significantly to the cost of providing
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these services, yet would add the value of coordination. The principle of progressive
realization promotes identifying a long-term goal, taking steps to achieve that goal as
feasible, identifying the continued gaps and stating how the gaps would be filled. This
approach could be taken to creating the centres.

The consortium approach might work well in urban centres with large populations and
many service providers. In other parts of the province, it may be necessary for the
services to be provided directly by the government either through the creation of centres or
through the use of technology to create “virtual centres” as there are few services
providers locally. Increasingly sophisticated ways of using technology make this more
feasible than in the past where appropriate.*’* Over time, access to the internet will
improve everywhere. However, the use of technology may not be optimum until all areas of the
province have access to broadband internet or other means of access. In this regard, an
interim measure might be mobile services that can provide in person assistance on a regular
basis with access to virtual resources.

As stated above, the fact that the practice of family law remains largely a private
enterprise is a challenge to the creation of multidisciplinary centres. The legal services
provided in the Consortium model are provided by a community legal clinic and the
legal services in the Family Justice Centres are provided by Legal Aid Ontario. A multidisciplinary
centre operating as an entry point into the family justice system will need to find a way
to deliver some legal advice and assistance historically provided by a lawyer for those
that cannot afford legal services but do not qualify for legal aid. However, links can also
be established between private practitioners and the centres. The ability to do this will
improve if the stakeholders in the justice system move toward making the changes
contemplated previously in Part Two intended to improve the accessibility of legal
services. For example, a multidisciplinary centre could have a lawyer on retainer
providing summary advice and other limited scope services to clients, as well as students and
possibly paralegals, under the lawyer’s supervision. If Legal Aid Ontario provided some
services to a broader number of individuals, then it could have a greater role to play in
the development and delivery of the legal services component of a multidisciplinary centre.

B. Considerations in Implementing Multidisciplinary
Multifunction Centres

1. What are the Challenges?
Perhaps the biggest concern about the establishment of these centres that we heard
about is what they may cost to implement. In the Interim Report we recognized
that the establishment of these centres may be aspirational given the current economic
climate and we received responses which echoed this point. For example, the Ministry
of the Attorney General underscored the need for considerable resources, including
facilities costs, and the Advocates’ Society stated that funds could be better spent on
improving the existing supports. However, as we have discussed above, there are
various models of integrated service delivery, some of which do not involve a significant
investment of public money or infrastructure.

Apart from the concern about cost, there are several practical and logistical challenges
that would arise from the integration of services provided by different professionals and
different organizations.*’

A group of professionals working together in a team may have different professional
obligations set out by their own regulator. Lawyers are able to offer services in conjunction
with other professionals. However, rules that govern lawyers entering into a partnership
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with other professionals designed to protect users of legal services make this a limited
option today. These rules are of particular significance for our long-term recommendations
about multidisciplinary centres.

Rule 6.10 of the Law Society of Upper Canada’s Rules of Professional Conduct states,
“A lawyer in a multi-discipline practice shall ensure that non-licensee partners and
associates comply with these rules and all ethical principles that govern a lawyer in the
discharge of his or her professional obligations.”#”> Multidiscipline practices are governed by
Law Society of Upper Canada By-law 7. It provides, among other things, that a “licensee”
(under the Law Society Act) may provide the services to a client of someone “who practises a
profession, trade or occupation that supports or supplements the licensed activity” and
may enter into a partnership or association (that is not a corporation) in order to do so,
as long as the entity satisfies certain conditions. The conditions include the follow-
ing: the other professional abides by the Law Society’s rules and would be under the
“effective control” of the licensee; the licensee is responsible for ensuring that the other
professional practices his or her profession with the “appropriate level of skill, judgement
and competence” and that the other professional abides by the Law Society’s rules;
and that the licensee maintains insurance coverage for the other professional in the
amount the licensee acquires for him or herself.*’¢ Our recommendations are not designed
for private firms; however, the ease of structuring multidisciplinary centres in a way
that is truly collaborative may be affected by these rules.

Other professional have their own rules. For example, there are different professional
obligations with respect to confidentiality and the duty to report. Lawyers in Ontario
have a duty to maintain client confidentiality under Rule 2.03 of the Rules of Professional
Conduct which is subject to the requirements of the law. Some professionals working
in a multidisciplinary family centre may have a duty to report suspected physical or
sexual abuse of children under section 72 of the Child and Family Services Act.*’”” Lawyers are
exempted from this requirement, however, which does not abrogate solicitor-client
privilege.*’® This concern about confidentiality is acute for survivors of domestic violence. In
its response to the Interim Report, Luke’s Place supported the creation of multidisciplinary
centres but cautioned that many women survivors of violence are concerned that their
information be kept confidential.

Jacobs and Jacobs discuss other factors which suggest a “culture clash” between the
professions that may be involved in resolving the issues arising from family breakdown.
Macfarlane notes challenges in determining issues of control and role parameters as
well as differences in practice methodology and philosophy. She observed that “[t]here
is a tendency for each profession to value its particular expertise above others”.#”? Those in
the helping professions may regard lawyers as overly adversarial and skeptical of the
judgments of others. There is concern that lawyers escalate conflict. Professionals may
also have pre-conceived notions about the nature and value of work done by other
professionals. Moreover, the perspective of what the appropriate outcome should be
may be informed by the professional’s perspective. For example, inconsistent behavior
and memories may be understood differently by a social worker who is counseling a
client as compared with a lawyer whose advice may change depending on the facts provided
by the client. This last, at least, should be an advantage of multidisciplinary service provision if
professionals are open to learning from others.

2. Meeting the Challenges
While cost is an extremely important consideration, there must also be consideration for the
heavy cost both directly and indirectly in continuing to operate a confusing family justice
system primarily premised on services that many people cannot afford. Unrepresented
litigants, including in family law, do not only endure their own cost in attempting to
navigate a complex system, but also impose a cost on opposing clients and their
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lawyers, as well as judges. While strengthening the court based services as has been
done is a good idea, this will not address some of the issues which we have identified
and discussed elsewhere in this Report that arise from the court’s being the main entry
point into the family justice system. These include the need to emphasize accessible alternative
approaches to resolving family disputes, the recognition that family problems are often
highly interrelated with problems of other kinds that have either led to or reinforce the legal
problems and the importance of responding to the growing demographic diversity in Ontario.

Logistical challenges can be addressed. When Catholic Family Services established the Peel
Family Justice Centre, these issues needed to be resolved. This involved a visioning
exercise and strategic planning process including all the agencies in the partnership
over the course of one and a half years. This culminated in the development of terms
of reference and a conflict resolution process. We do not claim that this process will be
easy. When we spoke with Shelina Jeshani, she advised that the centre did struggle
with issues around confidentiality and by the time she left the organization, they were
still fine-tuning the process.*°

3. Quality Assurance
With our view that multidisciplinary centres can be created in a variety of ways with the
involvement of a number of stakeholders, it will become important to ensure that the
centres are consistently providing high quality services. An oversight function is important.
In the social service sector, the Family Service Association of Ontario provides support to
family service agencies across the province. It provides several services to its member
agencies, including advice and support and accreditation.*

With respect to accreditation specifically, Family Service Ontario operates the Canadian
Family Services Accreditation Program (CFSAP) which “is designed to provide an
evaluation of the quality of services offered to families and individuals through the
non-profit sector”.*8 It promotes quality assurance among organizations serving families in
Canada by providing an evaluation of a service provider’s Governance and Administration,
and an evaluation of a number of the programs offered. The web site sets out a
detailed accreditation process and notes that the standards for accreditation are continuously
updated, accreditation reviewers are well-selected and training policies and procedures are
current and relevant. Given that the core element of our comprehensive services will
remain “family law”, it will be important to create a form of evaluation that assesses
the quality of legal services and how well they have been integrated into the delivery of
other relevant services and forms of assistance.

4. Linking the Centres with the Rest of the System
A critical role to be played at the entry point is identification of the nature of an
individual’s legal and related problems and the range of available remedies. As others,
we have described this function as “triaging”.

Even though all stakeholders in the family justice system have identified the importance
of early intervention in family law matters and the value of non-court based resolution of
services, it is important to emphasize that in some cases, the courts will continue to be
the most appropriate venue for the resolution of the dispute. Moreover, the court has an
important role to play in the context of other forms of dispute resolution as the mechanism
of final resort; many people might not willingly resolve their matters outside the court
if the option of the other party to present their case to a court were not available.
Dialogue is important and can facilitate a smooth transition. For example, Legal Aid
Ontario operates a Family Law Service Centre close to the Ontario Court of Justice at
47 Sheppard Avenue East and the South Asian Legal Clinic of Ontario (SALCO) is
located next door, “working independently but adding to the synergy of LAO’s one-stop
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resource for clients seeking information, support and legal services in the hub for all family
law court matters in the Greater Toronto region”.** As described above, the Family Law
Service Centre provides services from the provision of summary advice to full scope
legal representation. The staff of the Family Law Service Centre have forged strong links
with the court and provide a clear link to the court when urgent judicial intervention is
required, for example in cases of domestic violence where a restraining order is required.

It is important therefore that these “entry points” be seen as gateways to the appropriate
remedy and not a barrier when the most appropriate remedy is the intervention of the
court. These entry points therefore need to be seen and understood as being
integrated with the family justice system and not operating outside it. They should be
seen as part of a larger family-related system that includes community centres,
women’s shelters and other services, including those serving Aboriginal, ethno-cultural
and disability communities, among others, and the courts. The other services should
view the centres as the most effective place to refer clients who come to them first,
and they should be integrated into the way the centres operate.

C. Satisfying the Benchmarks

There will be many other challenges in addition to those discussed above that will
need to be addressed but we believe that none is insurmountable. We urge the
principal stakeholders of the family justice system to follow the example set by the
stakeholders in the healthcare system to move toward developing a framework for
creating multidisciplinary multifunction entry or access points into the family justice
system which capitalize on existing resources as much as possible and leverage services
already provided to various and diverse groups in Ontario.

Once a model or models have been designed and a strategic implementation plan
developed, the province can establish a pilot or pilots. It might be most useful for two
different pilots to be instituted in different areas of the province. As the development of
the health care model showed, it can take up to two years to engage in the process.
Yet this process can result in transformation of the family justice system in crucial ways.

The focus of the comprehensive services we are suggesting is the provision of legal
services; other services complement the legal services. In that sense, unlike some of the
examples above, legal services are not an adjunct to other services. A variety of services
can be housed in one location, as in the family justice centres in the United States,*® or
legal and certain other services that are used more often can be provided in one location
with easy access to others needed by fewer people or best provided off-site. The model
can be more of a collaboration than a single entity providing services (with access to
other more specialized services as needed), as in the Connecting Region Initiative.
Individuals would have access to one individual who could provide information, make
referrals (taking advantage of other expertise available as appropriate) and oversee the
provision of other services as appropriate.

The services would be available to all individuals with family problems who require legal
(and most likely other) assistance; this model would therefore differ from those that
exist that are specifically directed to women who are victims of domestic violence,
although this model would provide specialized services or ensure that victims of domestic
violence had access to those services in a more appropriate location if necessary (in a community
centre or a family justice centre, for example). The closest model of those described above
is perhaps the British Columbia Justice Access Centres, although we are not suggesting
that the model provide services for all civil matters.*® Either in the centre or easily on call
culturally relevant services would be provided, as would assistance for people with language
or literacy difficulties, for example. The key element in all of these centres is that the
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services will be delivered in a way that is sensitive to client needs in order for the client
to be able to move through to a resolution, whether at the stage of the centres or in
the court system to which the centres have been linked.

While discrete attempts to improve access to the family law system can have a positive
impact, it is crucial that they contribute to a coherent form of access to family justice.
It is also important that access be meaningful for those whose financial circumstances
do not allow them to retain a lawyer, or whose life experience does not readily
respond to the mainstream system. Just as one can have “too much choice”, one can
have access to too much information without knowing how to distinguish its value to
one’s own circumstances. Less costly ways to increase access to justice include recognizing
the value of law students and trusted intermediaries, and, possibly, paralegals. Greater
reliance on these service providers, while not replacing lawyers, can, with appropriate
training and supervision, be of great assistance to those who cannot afford a lawyer
and yet have too many resources for legal aid. More limited retainers can also help. We
believe all of these options have merit individually. We also believe, however, that
a comprehensive integration of these services, as well as a recognition that for many people
in family disputes, non-legal problems can be as important as or perhaps even more
important than the ostensibly legal problems. Therefore we recommend the development,
in a variety of forms, as appropriate and feasible, of comprehensive multidisciplinary,
multifunction services constituting a “real” or “virtual” centre.

The comprehensive approach to accessing the family law system that includes the
suggestions we offered in Chapter Il of this Part integrated into the multicultural,
multifunction centres, properly linked with other relevant actors in the system, would
meet the benchmarks we identified above, by

e Providing accessible initial information where people are likely to see it in places people
regularly frequent;

e Providing more detailed information in print and on the internet through a single hub
that allows people to decide whether they want to deal with their family problem
through the legal system, with the assistance of trusted intermediaries including
those who can address different educational and literacy levels; the presence of domestic
violence and other factors such as cultural norms, Aboriginal status, gender, sexual
orientation, age, language, disability, geographic location and similar factors that affect
people’s interaction with the family legal system;

e Offering coordinated resources that helps people determine the actual nature
of their problem in a timely way;

e Having programs that have been developed in consultation with affected communities;

e Responding to issues of financial capacity without compromising the quality of
service through service provision by lawyers using different models and persons
legally trained but not necessarily lawyers, with appropriate regulation and supervision ;

e Recognizing and responding to the multiple problems that accompany family
problems through direct inclusion of or easy access to non-legal expertise;

e Offering a seamless process from early stages to final resolution through the
comprehensive nature of the services systematically linked to later stages of the
process; and

e Being based on a sustainable model developed in conformity with the principle
of progressive realization.
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V. RECOMMENDATIONS

Based on our review of the existing system, assessments of the system by workers and
users in the system, and with the interprofessional health care initiative as a helpful
model, we have concluded that accessing the family justice system effectively requires a
comprehensive multidisciplinary, multifunction approach that

incorporates inclusivity,

provides effective access to information and self-help tools,

provides options for service delivery by lawyers,

provides services from other legally trained persons,

incorporates trusted intermediaries,

recognizes that family law problems may be caused by, accompanied by or be exacerbated
by problems of other kinds, and

e is systematically inked to later stages of the family law process.

The Law Commission of Ontario recommends that:

1. The major stakeholders responsible for the delivery of services to be found at family
justice entry points, including government actors, crown agencies, professional regulators
and not for profit organizations, engage in a process to develop the concept of
comprehensive multidisciplinary, multifunction service delivery and that the
process include the following elements:

a) identification of relevant services to be offered that meet criteria of accessibility, diversity,
timeliness, effectiveness, and other characteristics of the bench marks set out in this Report;

b) identification of the challenges and creation of a plan to address the challenges;

¢) identification and leveraging of programs and services that already exist which
could serve as a springboard for integration;

d) developing a process for accreditation of multidisciplinary service centres; and

e) development of a strategic implementation plan.

2. The plan outlined in Recommendation 1 incorporate both the principles of progressive
realization and a method of evaluation.

3. The Ontario government facilitate the creation of two pilot projects in two areas of
the province, one rural and one urban, that meet the benchmarks as appropriate,
applying the lessons gained from previous experience with comprehensive
services as discussed in this Report and meeting the criteria set out in the preamble
to these Recommendations.
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APPENDIX A: ORGANIZATIONS AND INDIVIDUALS CONTRIBUTING TO
THE PROJECT

A. Organizations and Experts

The following list includes all organizations and experts who provided written submissions to one or more of the
consultation papers or were interviewed by LCO staff. Some of the organizations listed participated in multiple
ways over the course of the project.

The Advisory Group for this project was integral to its success. The members of the Advisory Group are listed at
the front of this Report.

e Aboriginal Legal Services of Toronto

e Action ontarienne contre la violence faite aux femmes
e ADR Institute of Ontario

e The Advocates’ Society

e African Canadian Legal Clinic

e Celine Allard, Family Law Lawyer

e Lori Alywin, Family Law Lawyer

ARCH Disability Law Centre

Professor Bernie Aron, Humber College
Assemblée de la francophonie de I'Ontario
Association for Better Care of Children

Association of Community Legal Clinics of Ontario
Association of Family and Conciliation Courts

Julie Audet, Family Law Lawyer

Professor Martha Bailey, Queen’s University, Faculty of Law
Professor Nick Bala, Queen’s University

Professor Becky Batagol, Monash University
Steven Benmor, Family Law Lawyer

Better Care of Children

Professor Rachel Birnbaum, Western University
Nathalie Boutet, Family Law Lawyer

Burlington Counselling & Family Services
Canadian Council for Muslim Women

Canadian Equal Parenting Council

Canadian Hearing Society

Canadians for Family Law Reform

Centre Colibri

Centre de Justice de proximite Grand Montreal
Centre for Addiction & Mental Health Sudbury
Centre Francophone de Toronto

Le Centre Passerelle pour femmes du Nord de |’'Ontario
Children’s Aid Society of the County of Simcoe
City of Greater Sudbury

La Clé d'la Baie, Penetanguishene

Clinique juridigue communautaire Grand-Nord
Community Advocacy and Legal Centre
Community Legal Education Ontario

Connecting Region Ottawa

Sally Cozens

Dalhousie Place
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Department of Justice Canada

Disabled Women'’s Network Canada

Professor Susan Drummond, Osgoode Hall Law School
Downtown Legal Services

Risa Ennis, Family Mediator

Philip Epstein, Family Law Lawyer

Ernestine’s Women'’s Shelter

Family Law Information Centres

Family Law Service Centres

Family Services Ottawa

Family Services Toronto, Families in Transition Program
FCJ Refugee Centre

Fédération de la jeunesse franco-ontarienne

Findhelp Information Services/211 Toronto

Halton Women's Place

Income Security Advocacy Clinic

Institute for Research on Public Policy

Jewish Family and Child Service of Toronto

Kelly Jordan, Family Law Lawyer

Keewaytinok Native Legal Services

Robert Klotz, Klotz Associates

LawPro

Law Society of Upper Canada

Professor Robert Leckey, McGill University, Faculty of Law
Legal Aid Ontario

LGBTQ Parenting Network

Carolyn Lloyd, Family Law Lawyer

Luke’s Place

Roland Luo, Family Law Lawyer

Svetlana MacDonald, Family Law Lawyer

Alfred Mamo, Family Law Lawyer

Manitoulin Legal Clinic

Mimi Marrello, Family Law Lawyer

Mary-Jo Maur, Family Law Lawyer

Eric McCooeye, Family Law Lawyer

The Mediation Centre of Simcoe County

Metro Action Committee on Violence Against Women and Children
Metro Toronto Chinese & Southeast Asian Legal Clinic
Ministry of the Attorney General

Mississauga Community Legal Services

Professor Mary Jane Mossman, Osgoode Hall Law School
Mouvement des Intervenant.e.s en Communication Radio de I'Ontario (MICRO)
Multilingual Community Interpreter Services

Professor Roxanne Mykitiuk, Osgoode Hall Law School
Native Women'’s Resource Centre of Toronto
Northwestern Ontario Women'’s Centre

Office of the Children’s Lawyer

e Ontario Association for Family Mediation

e Ontario Association of Social Workers

e Ontario Bar Association

e Ontario Collaborative Law Federation

e Ontario Court of Justice

e Ontario Federation of Indian Friendship Centres

e Ontario Native Women'’s Association

e The Ontario Network for the Prevention of Elder Abuse
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e Ontario Works, Greater Sudbury

Peel Family Justice Centre

Pro Bono Law Ontario

Pro Bono Students Canada

Tanya Road, Family Law Lawyer

Professor Carol Rogerson, University of Toronto, Faculty of Law
Linda Irvine Sapiano, Family Law Lawyer

Karen Selick, Family Law Lawyer

Christopher Spear, Family Law Lawyer

Superior Court of Justice of Ontario

Nicole Tellier, Family Law Lawyer

Toronto Police Service

Toronto-based group of transitional and housing support workers
Professor Michael Trebilcock, University of Toronto

Vanier Community Service Centre

Lisa Wice, Mediator

Lois Winstock

Lorne Wolfson, Family Law Lawyer

e \WWomen'’s Community House

B. Commissioned Research Papers

In major projects such as this, the LCO issues a call for the preparation of research papers in particular subjects
relevant to the project. It relies on these papers in the same way as any research. The papers do not necessarily
reflect the LCO’s views.

Lesley Jacobs and Brenda Jacobs, Multidisciplinary Paths to Family Justice: Professional Challenges and Promising
Practices, June 2010. Available online at http://www.lco-cdo.org

Noel Semple, Cost-Benefit Analysis of Family Service Delivery: Disease, Prevention and Treatment, June 2010.
Available online at http://www.lco-cdo.org
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APPENDIX B: LIST OF ACRONYMS

ADR - Alternative Dispute Resolution

AIFS - Australian Institute of Family Studies

AJEFO - L'Association des jurists d’expression francaise de |I'Ontario
CFSAP - Canadian Family Services Accreditation Program
CFSPD - Catholic Family Services Peel-Dufferin

CLEO - Community Legal Education Ontario

CMA - City metropolitan area

DRIVEN - Durham Region’s Intimate-Relationship Violence Empowerment Network
DVC - Domestic Violence Court

FJC - Family Justice Centre

FJSC - Family Justice Services Centre

FLEW - Family Law Education for Women

FLIC - Family Law Information Centre

FLIP - Family Law Information Program

FLP - Family Law Programs

FRC - Family Relationship Centre

FSO - Family Service Ontario

ILA - Independent legal advice

IPC - Interprofessional Care

IRC - Information and Referral Coordinator

JAC - Justice Access Centre

LAO - Legal Aid Ontario

LCO - Law Commission of Ontario

LHIN - Local Health Integration Network

LICO - Statistics Canada’s Low Income Cut Off

LRCC - Law Reform Commission of Canada

LSS - Legal Services Society

MAG - Ministry of the Attorney General

MIP - Mandatory Information Program

OACCS - Ontario Association of Credit Counselling Services
OAITH - Ontario Association of Interval and Transition Houses
OCL - Office of the Children’s Lawyer

OECD - Organization for Economic Cooperation and Development
OPS - Ontario Public Service

PBSC - Probono Students Canada

PSCP - Post Separation Cooperative Parenting

SALCO - South Asian Legal Clinic of Ontario

SRL - Self-represented litigants

UFC - Unified Family Court
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one person will speak to friends or relatives or an advisor informally
before looking for information, while another will search the
internet for information, and yet another will make an
appointment with a lawyer).

Sustainability refers primarily to financial support; but it also refers
to structuring a program based on expectations that the services
will be provided when they need to be provided. We believe that a
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based on the availability of financial resources and the importance
of the particular service, governments or other bodies may decide
to fund services provided by volunteers, making them therefore

February 2013 95



FINAL REPORT: INCREASING ACCESS TO FAMILY JUSTICE THROUGH COMPREHENSIVE ENTRY POINTS AND INCLUSIVITY

45.

46.

47.

48.
49.

50.

51.

52.

53.

54.
55.

56.

57.

58.

96

more sustainable. We also recognize that financial sustainability is
never guaranteed.

Law Commission of Ontario, online: http://www.lco-cdo.org/en/
content/family-law-reform.

Roderick A. MacDonald, “Access to Justice in Canada Today:
Scope, Scale and Ambitions”, Julia Bass, W.A. Bogart and Frederick
Zemans, eds., Access to Justice for a New Century, The Way Forward
(Toronto: Law Society of Upper Canada, 2005) 19, 23.

Faisal Bhabha, “Institutionalizing Access-to-Justice: Judicial,
Legislative and Grassroots Dimensions” (2007) 33 Queen’s L.J. 139,
149.

University of Toronto Faculty of Law, note 8.

Michael Trebilcock, Anthony Duggan and Lorne Sossin, eds.,
Middle Income Access to Justice (Toronto: University of Toronto
Press, 2012).

Membership of the NAC has been described as “broadly
representative of the legal community across Canada, including
judges, the organized Bar, legal regulators, legal aid plans, pro
bono plans, court administrators, academics, and the deputy
justice ministers for Alberta and Canada”: Cristin Schmitz, “Access
to justice initiative builds: Committee creating blueprint for
change” Lawyers Weekly (August 24, 2012), online: http://www.
lawyersweekly.ca/index.php?section=article&articleid=1720.
Canadian Judicial Council, A Strong, Effective and Efficient Judiciary:
Annual Report 2010-2011, online: http://www.cjc-ccm.gc.ca/
cmslib/ar10-11.

Law Commission of Ontario, A Framework for the Law as It affects
Older Adults: Advancing Substantive Equality for Older Persons
through Law, Policy and Practice Final Report (Toronto: April 2012)
13, online: http://www.lco-cdo.org/older-adults-final-report.pdf.
The reforms and planned reforms are discussed in Ministry of the
Attorney General, Court Services Division Annual Report 2010-2011,
online: http://www.attorneygeneral.jus.gov.on.ca/english/about/
pubs/courts_annual_10/Court_Services_Annual_Report_FULL_EN.
pdf. The reforms identified there have all been implemented and
are discussed later in this final report. Also see Ministry of the
Attorney General, Family Law Reform in Ontario: Backgrounder,
online: http://www.attorneygeneral.jus.gov.on.ca/english/
news/2011/20110311-dv-bg.asp.

LCO, Voices from a Broken System, note 3.

LCO, Voices from a Broken System, note 3. A woman from an
interpretation service explained that a woman sharing her ethnic
background came to the service to seek help with her family
problem because she did not know where to get help: 44. A
culture and language specific legal clinic (that did not offer family
services) told us about a Chinese woman who was unable to speak
English and whose telephone discussion with Chinese-speaking
lawyers left her thinking that lawyers could not help her: 45.
Sometimes, family members can provide crucial on-going support,
although they may not be able to provide reliable advice other
than in a personal sense. For example, one participant in our
consultations commented that her sister had accompanied her at
different stages of the process and reviewed documents with her
over a period of three years: 12.

CLEO, Your Legal Rights: Family Law, online: http://yourlegalrights.
on.ca/family-law.

Ministry of the Attorney General, A Guide to Procedures in Family
Court (2010, rev. 2012), online: http://www.attorneygeneral.jus.
gov.on.ca/english/family/guides/fc/.

Ministry of the Attorney General, What You Should Know about
Family Law in Ontario (1999, rev. Nov. 2012), online: http://www.
attorneygeneral.jus.gov.on.ca/english/family/familyla.pdf. In
August 2008, the Attorney General launched Justice Ontario, an
entry point for accessing legal resources and basic information on
the most common justice-related topics, online: http://www.
attorneygeneral.jus.gov.on.ca/english/about/pubs/mag_annual/
annual-rpt_2008_09.asp. It is possible to call a phone number to
obtain information in over 170 languages. For family law, see
Ministry of the Attorney General, Family Law, online: http://www.
attorneygeneral.jus.gov.on.ca/english/justice-ont/family_law.asp.

Law Commission of Ontario

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.
73.
74.
75.
76.
77.

78.
79.
80.
81.

Department of Justice, Family Law, online: http://www.justice.gc.
ca/eng/fund-fina/famil/fjic-vidf.html. This website has a number of
publications, as well as information, including resources for
children.

Government of Canada, Canada Benefits, Divorce and Separation,
online: http://www.canadabenefits.gc.ca/f.1.2cl.3st@.
jsp?catid=14&amp;lang=eng&geo=99. This website provides
access to relevant federal programs in each province.

Legal Aid Ontario, Family Law Information Program, online: http://
www.legalaid.on.ca/en/getting/flip.asp#.

Your Law: Family Law in Ontario, online: http://yourontariolaw.
com/.

The Law Society’s portal’s website explains, “Your Law: Family Law
in Ontario provides you with information and access to resources
on the emotional, financial, legal and social considerations relating
to child custody, access and child support and will help you make
the best decisions for you and your family”: |, note 62.
Community Legal Education Ontario (CLEO), Resources and
Publications, online: http://www.cleo.on.ca/en/resources-and-
publications/pubs?language=en&field_legal_topic_tid_i18n=87.
Family Law Education for Women (FLEW), All Women: One Family
Law, online: http://www.onefamilylaw.ca.

LCO in conversation with Julie Matthews, Executive Director of
CLEO, on April 11, 2012.

Information provided to the LCO by Julie Matthews, Executive
Director of CLEO, in an e-mail dated April 27, 2012.

Ontario Ministry of the Attorney General, “Family Law Information
Centres (FLICs)”, online: http://www.attorneygeneral.jus.gov.on.
ca/english/family/infoctr.asp.

Ontario Ministry of the Attorney General, “Mandatory Information
Programs (MIPs)”, online: http://www.attorneygeneral.jus.gov.
on.ca/english/family/family_justice_services.asp#mip. The MIP is
provided for in Rule 8.1 of Courts of Justice Act, R.S.O. 1990, c.
C.43, Family Law Rules, O. Reg. 114/99, online: http://www.e-laws.
gov.on.ca/html/regs/english/elaws_regs_990114_e.htm#s8p1s1.
Also see County of Carleton Law Association, “Notice to the Public:
Mandatory Information Program (MIP)”, online: http://www.ccla-
abcc.ca/uploadedFiles/Notice%20t0%20the%20Public%20-%20
Mandatory%20Information%20Program.pdf and MIP Flowchart,
online, http://www.ccla-abcc.ca/uploadedFiles/Mandatory%20
Information%20Program%20-%20Flowchart.pdf.

Ministry of the Attorney General Court Services Division Annual Report
2011-2012, 41, online: http://www.attorneygeneral.jus.gov.on.ca/
english/about/pubs/courts_annual_11/Court_Services_Annual_
Report_FULL_EN.pdf.

Alfred A. Mamo, Peter G. Jaffe and Debbie G. Chiodo, Recapturing
and Renewing the Vision of the Family Court (“The Mamo Report”),
online: http://www.learningtoendabuse.ca/sites/default/files/
Family%20Court%20Study%202007 .pdf.

The Mamo Report, note 71, 55 and 56.

The Mamo Report, note 71, 8.

LCO, Voices from a Broken System, note 3, 61.

LCO, Voices from a Broken System, note 3, 50.

LCO, Voices From a Broken System, note 3, 46-48.

See, for example, IRC availability in Barrie (Monday to Friday 9:00
am to 3:30 pm), Bracebridge (9:00 to 11:00 am on Tuesday and
Friday) and Orilla (2:00 to 5:00 pm Tuesdays): http://www.
themediationcentre.com/family/family-law-information-centres-flic.
This is the website of The Mediation Centre which provides the IRC.
Jacobs and Jacobs, note 37, 29 and 30.

Jacobs and Jacobs, note 37, 29 and 30.

LCO, Voices from a Broken System, note 3, 50 and 51.

Ontario Ministry of the Attorney General, “Family Law Information
Centres (FLICs)” states, “See the listing of FLIC offices throughout
Ontario”, note 68. This takes the individual to Ontario Ministry of
the Attorney General, “Service Provider by Family Court Location”,
online: http://www.attorneygeneral.jus.gov.on.ca/english/family/
service_provider_by_family_court_location.asp. Clicking on the
particular location identifies a mediation services provider rather



82.

83.

84.

85.

86.

87.

88.

89.

90.

91.
92.

93.

94.

than information about the full services provided by the FLIC for
someone looking merely for information or advice, for example.
Ontario Ministry of the Attorney General, “Family Law Information
Centre (FLIC) Locations”, online: http://www.attorneygeneral.jus.
gov.on.ca/english/family/infoctr_locations.asp.

For example, the information for the FLIC for London and
Middlesex County is available on the site Information London,
online: http://info.london.on.ca/details.asp?id=12962. Information
about the FLIC in Kingston can be found on the site KFL&A
Community Resources Database: Record Details, online: http://
kingston.cioc.ca/record/KGN2370.

With the approval of a judge, Legal Aid Ontario’s Family Law
Information Program can be completed online as a substitute for
the MIP: LAO, Family Law Information Program, note 61.

Individuals can arrange to attend a MIP session through their
family mediation and information service provider: Ministry of the
Attorney General, “Mandatory Information Programs (MIPs)”
(March 2012), online: http://www.attorneygeneral.jus.gov.on.ca/
english/family/parentinfo.asp

Comment made at the 2012 Conference of L'Association des jurists
d’expression francaise de I'Ontario (AJEFO).

This view was echoed by lawyers in Birnbaum and Bala’s study of
lawyers and unrepresented litigants: “Views of Ontario Lawyers on
Family Litigants without Representation” (2012) 63 UNBLJ 99,
118-119.

Rachel Birnbaum and Nicholas Bala, “Experiences of Ontario Family
Litigants with Self-Representation”, 12, online: http://www.
probonostudents.ca/wp-content/uploads/2011/08/Jan-13-Birnbaum-
Bala-Family-Litigants-Access-to-Justice-NJI-Feb-20121.pdf

Birnbaum and Bala, “Experiences of Ontario Family Litigants”, note
88, 13. Litigants also reported their experiences with the MIP, the
Legal Aid toll free hotline and the Advice Lawyer at the FLIC.
Listening to Ontarians mentions the following sources: the Ministry
of the Attorney General, the Law Society of Upper Canada, the Law
Society’s Lawyer Referral service, the LAO and PBLO’s Law Help
Ontario: Listening to Ontarians, note 2, 28.

LCO, Voices from a Broken System, note 3, 58.

OECD, The Future of the Family to 2030 — A Scoping Report
(December 2008) 61, online: http://www.oecd.org/
dataoecd/11/34/42551944.pdf. The comments are primarily about
“e-government”, described in the report as mostly about the one-
way provision of information by government. The Alberta Self-
Represented Litigants Mapping Project noted that a lot of
information offered by key organizations was, even for researchers
with training related to information collection, “difficult to
navigate and unravel, and incomplete regarding eligibility, access
and other service details”. Mary Stratton, Alberta Self Represented
Litigants Mapping Project (Canadian Forum on Civil Justice, January
2007), 17 and 18, online: http://www.cfcj-fcjc.org/sites/default/
files/docs/2007/mapping-en.pdf.

In the International Adult Literacy and Skills Survey (IALSS), “prose
literacy” refers to “the knowledge and skills needed to understand
and use information from texts including editorials, news stories,
brochures and instruction manuals” and “document literacy” refers
to “the knowledge and skills required to locate and use information
contained in various formats, including job applications, payroll
forms, transportation schedules, maps, tables and charts”. See
Lynn Barr-Telford, Francois Nault and Jean Pignal, Building on our
Competencies: Canadian Results of the International Adult Literacy
and Skills Survey (2003) (Human Resources and Skills Development
Canada, Statistics Canada, November 2005) 13, online: http://
www.statcan.gc.ca/pub/89-617-x/89-617-x2005001-eng.pdf. The
IALSS “is the Canadian component of the Adult Literacy and Life
Skills program” carried out by “governments, national statistical
agencies, research institutions and multi-lateral agencies” providing
“internationally comparable measures” in four forms of literacy:

12. The study involved over 23,000 individuals 16 and over from
across Canada.

Barr-Telford, et al, note 93, 28 and 121. The IALSS uses five levels

95.

96.

97.

98.

99.

100.

101.
102.

103.
104.
105.

106.

107.
108.

109.

110.
.
2.

ENDNOTES

of prose literacy, with level 1 referring to the ability to “read
relatively short text, locate and enter a piece of information into
that text, and complete simple, one-step tasks such as counting,
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couples (3.4 per cent). Of same-sex couples with children at home,
about 80 per cent were female couples. Also see Anne Milan,
Leslie-Anne Keown and Covadonga Robles Urquijo, Families, Living
Arrangements and Unpaid Work (Ottawa: Minister of Industry,
December 2011), Component of Statistics Canada, Women in
Canada: A Gender-Based Statistical Report, 6" ed., 10, online: http://
www.statcan.gc.ca/pub/89-503-x/2010001/article/11546-eng.pdf:
In 2006, 49 per cent of women in opposite-sex unions, 16 per cent
of women in same-sex couples and nearly 3 per cent of men in
same-sex couples had children aged 24 and under present in the home.
Compare the results of a poll taken in 2005 just before Parliament
voted on the change to the definition of marriage (52 per cent of
respondents disagreed with the change) and a poll in 2012
showing 59 per cent of respondents agreed with the definition of
marriage: CBCnews, “Canadians deeply split on same-sex marriage,
poll suggests” (April 10, 2005), online: http://www.cbc.ca/news/

221.

222.

223.

224.

225.

226.

227.

228.

ENDNOTES

canada/story/2005/04/10/gay-marriage-050410.html and Angus
Reid Public Opinion, “Australians Support Same-Sex Marriage
More Than Americans and Britons” (March 3, 2012), online:
http://www.angus-reid.com/polls/44437/australians-support-same-
sex-marriage-more-than-americans-and-britons/, respectively.

Meg Luxton, Changing Families, New Understandings (Vanier
Institute of the Family, June 2011) 11, online: http://www.
vanierinstitute.ca/include/get.php?nodeid=164.

In step families, the children are some combination of being the
biological or adopted children of only one partner of the couple or
of one or more children being the biological or adopted children
of both parents and other children being the biological or adopted
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